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DEPARTMENT  OF  TRANSPORTATION 

49  CFR  Parts  27, 37  and  38 
[Docket  47483;  Notice  91-14] 
RIN2105-ABS3 

Transportation  for  Individuals  With 
Disabilities 

AGENCY:  Department  of  Transportation, 
Office  of  thie  Secretary. 
action:  Final  rule. 

SUMMARY:  The  Department  is  issuing  a 
final  rule  implementing  the 
transportation  provisions  of  the 
Americans  with  Disabilities  Act  (ADA). 
The  rule  contains  provisions  on 
acquisition  of  accessible  vehicles  by 
private  and  public  entities,  requirements 
for  complementary  paratransit  service 
by  public  entities  operating  a  fixed  route 
system,  and  provision  of 
nondiscriminatory  accessible 
transportation  service.  The  Department 
is  also  amending  the  Department's  rule 
implementing  section  504  of  the 
Rehabilitation  Act  of  1973  in  light  of  die 
ADA  rule. 

EFFECTIVE  DATES:  The  provisions  of  49 
CFR  parts  37  and  38  are  effective 
October  7, 1991.  The  amendments  to  49 
CFR  part  27  are  effective  October  7, 
1991,  except  the  deletions  of  subparts  B 
and  C  thereof  and  the  redesignation  of 
subpart  F  as  subpart  C  and  subpart  D  as 
subpart  B,  which  are  effective  January 
26, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 

Robert  C.  Ashby,  Deputy  Assistant 
General  Counsel  for  Regulation  and 
Enforcement,  Department  of 
Transportation,  400  7th  Street,  SW., 
room  10424,  Washington,  DC,  20590. 
(202)  36&-9306  (voice);  (202)  755-7687 
(TDD),  or  Susan  Schruth,  Office  of  Chief 
Counsel,  Urban  Mass  Transportation 
Administration,  same  address,  room 
9316.  (202)  366-1011  (voice);  (202)  366- 
2979  (TDD).  Copies  of  the  rule  in 
accessible  formats  will  be  made 
available  on  request. 

SUPPLEMENTARY  INFORMATION:  This 

portion  of  the  preamble  discusses  the 
basis  and  purpose  of  part  37.  It  also 
responds  to  comments  on  the 
Department's  notice  of  proposed 
rulemaking  on  this  subject  issued  April 
4, 1991  (56  FR  13856)  and  highlights 
provisions  in  part  38,  the  Department's 
promulgation  of  the  accessible  vehicle 
specifications  developed  by  the 
Architectural  and  Transportation 
Barriers  Compliance  Board. 

The  Department  received  over  260 
written  comments  on  the  NPRM,  from  a 
wide  variety  of  disability  community. 


transit  industry,  and  other  interested 
commenters.  In  addition,  the  Urban 
Mass  Transportation  Administration 
(UMTA)  held  six  public  hearings,  at 
which  we  received  approximately  120 
spoken  and  written  comments. 

Before  issuing  the  NPRM,  in  January 
1991,  the  Urban  Mass  Transportation 
Administration  (UMTA)  sponsored  a 
meeting  of  a  Federal  Advisory 
Committee,  which  included  26  persons 
representing  transit  providers,  state 
goverrunents,  disability  groups,  the 
Architectural  and  Transportation 
Barriers  Compliance  Board,  the  Office  of 
the  Secretary  and  UMTA.  A  number  of 
observers  from  other  organizations  also 
contributed  to  the  discussion.  The 
principal  subjects  discussed  were 
service  criteria  for  complementary 
paratransit,  undue  financial  burden  for 
complementary  paratransit,  and 
operational  issues.  This  group  met  again 
in  June  1991  to  discuss  the  comments 
and  the  Department's  responses  to  them 
and  provided  suggestions  about  what 
the  final  rule  should  say.  Advisory 
Committee  discussions  of  issues  are 
noted  in  the  preamble. 

We  wish  to  thank  the  members  of  the 
Advisory  Committee  for  their  time, 
creative  thinking,  and  cooperative  and 
constructive  approach  to  issues.  Transit 
providers  and  the  disability  community 
must  work  together  if  the  promise  of  the 
ADA  is  to  be  realized,  and  the  Advisory 
Committee's  deliberations  were  a  good 
example  of  how  such  a  working 
relationship  can  contribute  to  achieving 
this  goal. 

Section-by-Section  Analysis 

This  portion  of  the  preamble  discusses 
each  section  of  the  final  rule, 
summarizing  the  comments  on  the 
corresponding  portion  of  the  notice  of 
proposed  rulemaking  and  providing  the 
Department's  responses  to  the 
comments.  In  appendix  D  to  this  rule, 
the  Department  explains  in  greater 
detail  its  interpretation  and  construction 
of  the  provisions  of  the  final  rule. 

Section  27.19    Amendments  to  DOT 
Section  504  Rule 

The  Department  is  amending  its 
existing  section  504  rule  (49  CFR  part  27) 
to  avoid  potential  overlapping, 
duplication,  or  confusion  between  ADA 
and  504  requirements.  For  this  reason,  a 
number  of  provisions  of  the  504  rule  are 
being  removed.  The  effective  date  of 
some  of  these  removals  is  January  26, 
1992,  in  order  to  avoid  gaps  in  regulatory 
coverage  between  now  and  then. 

The  basic  relationship  between 
section  504  and  the  ADA  is  that  a 
recipient  of  DOT  funds  complies  with  its 
section  504  obligations  by  complying 


with  its  ADA  obligations.  At  the  same 
time,  section  501  of  the  ADA  provides 
that  nothing  in  the  ADA  shall  be 
construed  "to  apply  a  lesser  standard" 
than  section  504  or  agency  regulations 
implementing  section  504. 

One  comment  suggested  clarifying 
that  504  requirements  apply  to  private 
as  well  as  public  entities.  The  rule  does 
cover  all  recipients,  and  language 
emphasizing  this  point  has  been  added. 

Part  27  includes  references  to  the 
Uniform  Federal  Accessibility  Standard 
(UFAS)  as  the  standard  that 
construction  and  alterations  of  facilities 
must  meet.  A  comment  suggested 
updating  references  to  UFAS  in  the 
section  504  rule,  so  that  there  would  be 
consistency  between  portions  of  that 
rule  and  Department  of  Justice  (DOJ) 
rules  that  apply  to  airports  and  other 
covered  entities  (the  DOJ  rules,  like  part 
37,  rely  on  the  new  Access  Board  facility 
standards).  We  have  done  so  with  an 
amendment  to  §  27.67(b)  of  the  rule, 
which  defines  the  applicable 
accessibility  standard  for  purposes  of 
part  27. 

Finally,  there  were  a  few  comments 
concerning  proposed  §  27.19(c).  This 
proposal  would  have  applied,  under  the 
authority  of  section  504,  the  ADA's 
public  entity  transit  requirements  to 
private  entities  receiving  UMTA  funds 
who  operate  an  urban  mass  transit 
system.  The  Department  is  deleting  the 
proposed  provision  in  part  27,  and  we 
discuss  the  issues  involved  in 
connection  widi  49  CFR  37.23  below. 

Subpart  A — General 

Section  37.1    Purpose 

There  were  no  comments  on  this 
section.  There  have  been  only  minor 
editorial  changes  to  its  text. 

Section  37.3    Definitions 

Section  501  of  the  ADA  makes  it  clear 
that  in  no  case  should  an  entity's 
responsibilities  under  section  504  of  the 
rehabilitation  Act  be  lessened  because 
of  the  ADA. 

Since  an  option  for  compliance  under 
section  504  is  accessible  fixed  route 
transportation,  entities  such  as  the 
examples  mentioned  above  would  be 
held  to  a  comparable  standard,  since 
private  entities  primarily  engaged  in  the 
business  of  providing  transportation 
must  purchase  accessible  new  vehicles. 
Accordingly,  we  are  deleting  the 
proposed  paragraph. 

We  have  added  a  number  of  entries  in 
the  definitions  section  of  the  rule.  These 
additions  pick  up  definitions  from  the 
Department  of  Justice  (DOJ)  ADA 
regulations  and  the  Access  Board 
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guidelines.  The  additions  are 
"accessible,"  "alteration,"  "automated 
guideway  transit  system,"  "bus,"  "high 
speed  rail,"  "light  rail,"  "rapid  rail,"  and 
"service  animal."  The  Department  also 
has  made  editorial  modifications  to  the 
definition  of  "disability"  to  be  consistent 
with  the  DOJ  definition  of  the  term. 

We  received  several  comments  on  the 
definition  of  "commuter  bus  service." 
This  tenn  is  important  because  the  ADA 
does  not  require  public  entities  to 
provide  complementary  paratransit  with 
respect  to  commuter  bus  service.  One  of 
these  comments  suggested  the  definition 
be  clarified  so  as  not  to  exclude  a 
service  that  provides  some  service 
opposite  to  the  main  rush  hour  traffic 
flow.  The  existing  definition,  which  talks 
of  service  "predominantly,"  rather  than 
exclusively,  in  one  direction,  does  not 
exclude  such  service. 

Another  comment  suggested  that  the 
term  specifically  include  dedicated  bus 
service  to  commuter  rail  routes.  It  is 
reasonable  to  infer  that  commuter  bus 
service  was  excepted  from  the  ADA's 
paratransit  requirement  because  of  the 
differences  between  the  characteristics 
of  commuter  service  and  regular  mass 
transit  service.  Typically,  commuter  bus 
service  does  not  attempt  to  cover  an 
area  comprehensively,  but  rather  has  a 
limited  route  structure  connecting  a 
limited  number  of  origins  and 
destinations.  Typically,  this  service  is 
intended  to  interface  with  another  mode 
of  transportation  (e.g.,  the  automobile, 
with  the  connection  occurring  at  a  park- 
and-ride  facility).  Trips  are  often 
primarily  for  limited  purposes  (e.g.,  work 
trips). 

We  construe  the  commuter  bus 
category  to  apply  to  a  range  of  services 
which  differ  significantly  from  the  model 
of  urban  mass  transportation  fixed  route 
service  to  which  Congress  attached  the 
complementary  paratransit  obligation. 
For  this  range  of  services,  because  of 
their  differences  from  urban  mass 
transportation  fixed  route  service, 
paratransit  is  not  a  necessary  or 
appropriate  complement. 

A  number  of  services  other  than  work- 
trip  oriented  commuter  service  are 
within  this  range.  The  commenter's 
dedicated  service  to  commuter  rail, 
some  airport  shuttle  services,  public 
university  shuttles,  or  intercity  rail 
connecter  services  all  have  limited 
routes  and  limited  origins  and 
destinations,  do  not  attempt  to  provide 
areawide  transportation  service, 
interface  with  one  or  more 
transportation  modes,  and  have  limited 
purposes.  For  this  reason,  we  have 
included  systems  with  these 
characteristics  in  the  definition  of 
"commuter  bus  service."  The 


implications  of  this  change  for  certain 
specific  systems  are  discussed  in  the 
discussion  of  Subpart  B  in  the  preamble 
to  this  document. 

A  few  comments  addressed 
"disability."  Some  suggested  removing 
"permanent  or  temporary,"  suggesting 
that  this  language  is  unnecessary.  The 
DOJ  definition  does  not  include  these 
words,  so  we  have  deleted  them  for 
consistency.  In  our  view,  the  terms  are 
unnecessary  because  any  condition  that 
meets  the  criteria  of  the  definition, 
regardless  of  its  duration,  is  a  disability. 
Other  comments  suggested  adding 
specific  mention  of  such  conditions  as 
cognitive  or  energy  deficient  disorders 
and  environmental  illness.  The  DOJ 
definition  does  not  cite  these  conditions 
specifically.  The  list  of  conditions  in  the 
definition,  in  any  case,  is  not  exhaustive, 
and  does  not  exclude  unspecified 
conditions  that  meet  its  criteria.  For 
these  reasons,  we  did  not  add  mention 
of  the  conditions. 

One  commenter  suggested  a  much 
more  detailed  definition  of  "mental 
disability."  DOJ  did  not  adopt  this 
comment,  which  was  also  made  to  its 
proposed  rules,  and  we  think  it  best  to 
remain  consistent  with  DOJ.  Moreover, 
the  details  of  the  definition  of  disability 
are  probably  somewhat  less  important 
in  the  DOT  rule  than  in  the  DOJ  or  Equal 
Employment  Opportunity  Commission 
(EEOC)  rules,  since  it  is  functional 
ability  to  use  fixed  route  transit,  rather 
than  precise  diagnosis  or  classification 
of  a  disability,  which  is  most  relevant  to 
the  provision  of  transportation  unde^ 
this  rule. 

In  the  definition  of  "facility,"  the 
Department  has  deleted  the  reference  in 
DOJ's  definition  to  "rolling  stock  and 
other  conveyances."  In  the  DOT  rule, 
there  is  a  clear  demarcation  between 
facilities  and  vehicles,  and  we  believe 
that  the  definition  will  be  clearer  for  the 
deletion  of  these  terms. 

The  most  frequent  subjects  of 
comment  were  the  definitions  of  "fixed 
route"  and  "demand  responsive" 
service.  The  most  frequent  comment 
was  that  the  definitions  strayed  too  far 
from  the  ADA  statutory  definitions  of 
the  terms.  Commenters  objected  to 
references  to  the  presence  or  absence  of 
an  advance  request  for  service  as  a 
distinguishing  point  between  the  two 
kinds  of  service.  They  also  objected  to 
the  definition's  statement  that  the  terms 
appUed  to  transportation  "including  but 
not  limited  to"  designated  and  specified 
transportation  services.  While  an 
advance  request  for  service  is  a  key 
characteristic  distinguishing  fixed  route 
and  demand  responsive  service,  this 
characteristic  is  not  included  in  the 


statutory  text,  and  so  we  will  delete  it 
from  the  regulatory  text. 

The  reason  for  the  "including  but  not 
limited  to"  language  has  to  do  with  the 
structure  of  tide  III  of  the  ADA.  Private 
entities  not  primarily  engaged  in  the 
business  of  transporting  people  do  not, 
by  statutory  definition,  provide  specified 
public  transportation  service.  The 
definitions  of  fixed  route  and  demand 
responsive  transportation  must  apply  to 
these  entities  as  well  as  public  entities 
and  private  entities  who  are  primarily 
engaged  in  the  business  of  transporting 
people.  For  clarity,  the  language  has 
been  reorganized  to  make  it  clear  that  it 
applies  only  to  private  entities. 

The  Department  received  a  few 
comments  suggesting  amendment  of  the 
definition  of  "intercity  passenger  rail 
car"  to  encompass  rail  cars  on  systems 
run  by  entities  other  than  Amtrak.  This 
issue  is  addressed  in  the  Applicability 
subpart.  Another  commenter  wanted 
this  definition  to  specify  that  it  applied 
only  to  rail  passenger  cars  with 
accommodations  intended  for  revenue 
passengers.  We  recognize  that 
passenger  railroads  have  cars  that  are 
not  intended  to  accommodate 
passengers  (e.g.,  baggage  cars, 
dormitory  cars  for  workers).  While  we 
do  not  think  that  these  cars  could  easily 
be  confused  with  rail  passenger  cars, 
there  is  no  harm  in  adding  the  requested 
language  (which  the  Access  Board  also 
has  done). 

We  have  added  a  reference  to  private 
entities  in  the  definition  of  "operates." 
This  is  an  important  definition,  which 
forms  the  basis  for  the  "stand  in  the 
shoes"  provision  affecting  contractors  to 
other  transportation  providers. 
Comments  suggested  that  it  was 
reasonable  to  apply  the  "stand  in  the 
shoes"  concept  to  private  contractors  to 
private  entities,  as  well  as  private 
contractors  to  public  entities.  We  agree, 
and  this  addition  is  consistent  with  this 
determination. 

The  Department  received  a  few 
comments  on  the  definition  of  "station." 
Two  asked  for  tne  addition  of  a 
definition  of  "flag  stop,"  a  term  used  in 
the  NPRM  definition  of  "station."  We 
have  added  a  definition  of  this  term, 
derived  from  the  Department's  1979 
section  504  rule  as  a  parenthetical  in  the 
"station"  definition.  Other  comments 
noted  that  the  definition  applies  to 
intercity  and  commuter  but  not  to  light 
and  rapid  rail  systems.  The  "station" 
definition  in  the  ADA  itself  shares  this 
limitation.  The  addition  of  definitions  of 
"light  rail"  and  "rapid  rail"  should  help 
to  provide  clarity  in  this  area. 

The  Department  has  added  a  new 
definition  of  "transit  facility."  This 
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definition  relates  only  to  the  Access 
Board  guideline  requirement  for  TDDs, 
which  applies  to  transit  facilities.  Only 
closed  structures  the  primary  function  of 
which  serves  as  a  transit  facility  are 
made  subject  to  the  TDD  requirement. 
The  aim  of  the  definition  is  to  avoid  a 
potentially  burdensome  mandate  for 
TDDs  in  structures  not  primarily  used 
for  transportation  purposes.  Consistent 
with  Access  Board  terminology,  the  term 
"text  telephone"  is  used  interchangably 
in  the  rule  with  "TDD." 

In  the  definition  of  "used  vehicle,"  we 
have  deleted  a  reference  to  June  1990  as 
a  trigger  date  for  a  vehicle  being 
considered  as  used.  This  date,  which 
derived  from  the  ADA's  legislative 
history,  had  relevance  with  the  vehicle 
accessibility  requirements  first  went 
into  effect  in  August  1990.  Now, 
however,  any  vehicle  with  prior  use  is 
considered  to  be  "used." 

In  response  to  comments  concerning 
the  coverage  of  vanpools  under  the  rule, 
we  have  added  a  definition  of 
"vanpool."  This  term  refers  to 
ridesharing  arrangements  for  work  trips 
in  which  the  driver  is,  essentially,  a 
volunteer.  The  coverage  of  vanpools  is 
discussed  in  the  Applicability  subpart. 

Several  comments  addressed  the 
definition  of  "wheelchair."  Some 
suggested  it  be  expanded  (e.g.,  to 
include  canes  and  walkers),  others  that 
it  be  clarified  or  contracted  (e.g.,  with 
respect  to  three-wheeled  scooters  and 
electric  wheelchairs).  Most  commenters 
supported  the  definition's  inclusion  of 
"non-traditional"  mobility  devices.  One 
comment  suggested  the  substitution  of 
the  term  "mobility  device"  for 
"wheelchair,"  which  we  are  not  doing 
since  "wheelchair"  is  used  in  the 
statute.  We  have  incorporated  into  the 
definition  the  Access  Board's  definition 
of  the  related  term  "common 
wheelchair"  (i.e.,  a  wheelchair  that  fits 
on  a  30"  x  48"  lift  platform  and  does  not 
weigh  more  than  600  pounds  when 
occupied). 

Section  37.5    Nondiscrimination 

Some  commenters  with  visual 
impairments  asked  for  the  addition  of  a 
provision  prohibiting  transit  providers 
from  requiring  individuals  with 
disabilities  to  use  priority  seats.  One 
commenter,  who  is  blind,  told  of  a 
personal  experience  in  which  a  driver 
stopped  the  bus  and  called  the  police 
because  the  commenter  insisted  on 
standing  rather  than  sitting  in  an 
"elderly  and  handicapped"  seat.  The 
existing  language  of  paragraph  (b)  of 
this  section  generally  covers  such 
situations.  However,  to  ensure  that  the 
requirement  is  clearly  understood,  we 
have  added  language  specifically 


prohibiting  an  entity  from  requiring  an 
individual  with  a  disability  to  use  a 
priority  seat,  if  the  individual  does  not 
choose  to  use  such  a  seat. 

There  were  a  few  comments  on  the 
issue  of  special  charges,  which  the 
NPRM  would  prohibit.  Disability  groups 
that  commented  supported  the  ban. 
Transportation  providers  generally 
wanted  assurance  that  the  provision 
would  not  prohibit  nondiscriminatory 
charges  for  service,  which  is  indeed  the 
case.  The  provision  also  does  not 
prohibit  charges  otherwise  permitted  by 
the  rule  (e.g.,  fares  for  complementary 
paratransit  that  may  be  twice  the  fixed 
route  fare). 

One  commenter  asked  for  provisions 
that  would  deem  entities  not  to  be  in 
noncompliance  for  occasional  violations 
if  they  had  a  policy  prohibiting 
violations  and  for  situations  in  which  a 
driver  reasonably  believed  that  he  or 
she  could  not  assist  the  passenger 
without  significant  risk  of  injury.  On  the 
first  point,  while  the  Department 
encourages  clearly  stated  policies 
requiring  compliance  with  the  ADA,  we 
do  not  believe  that  having  such  a  policy 
is  sufficient  for  compliance.  As  in  any 
area  of  ADA  compliance,  employers  are 
held  responsible  for  their  employees' 
actions. 

On  the  second  point,  the  Department 
does  not  believe  it  would  be  appropriate 
to  provide  a  generic  exception  to  the 
requirement  to  provide  service  to 
persons  with  disabilities.  We  are 
concerned  that  such  an  exception  could 
be  too  broadly  interpreted. 

Drivers  of  taxis  or  shuttles  routinely 
assist  passengers  with  stowing  luggage 
which  is  much  heavier  than  most  folding 
wheelchairs,  the  users  of  which  are     ' 
often  able  to  transfer  to  a  vehicle  seat 
on  their  own.  Persons  with  more  severe 
mobility  impairments,  who  use  electric 
wheelchairs,  will,  in  most  cases,  be 
unable  to  use  an  automobile  and,  in 
most  cases,  their  wheelchairs  can  go  up 
a  ramp  under  their  own  power.  Heavy 
lifting  will  typically  not  be  required  of 
the  driver  of  a  lift-equipped  van. 
Consequently,  it  is  likely  that  problems 
of  the  kind  envisioned  by  the  commenter 
will  not  occur  frequently.  If  occasional 
problems  do  occur,  they  are  better  dealt 
with  on  a  case-by-case  basis  in  the 
enforcement  process,  where  all  the 
specifics  of  a  situation  can  be 
considered,  than  by  a  general  provision 
of  the  rule. 

Commenters  from  disability  groups 
asked  that  there  be  a  prohibition  on 
requirements  for  attendants,  while  some 
transit  providers  asked  for  the  discretion 
to  require  them  (e.g.,  for  someone  with  a 
mental  disability  who  had  a  history  of 
violent  conduct).  Consistent  with  the 


DOJ  ADA  rulemakings,  the  rule  will 
prohibit  attendant  requirements.  If  a 
person  is  not  violent  or  engaging  in 
disruptive  behavior  the  entity  is 
required  to  provide  service.  If  a  person 
is  violent,  seriously  disruptive,  or 
engaging  in  illegal  conduct,  however,  the 
provider  may,  consistent  with 
established  procedures  for  all  riders, 
refuse  to  carry  the  passenger.  The  mere 
fact  that  a  passenger  may,  because  of  a 
disability,  offend  or  annoy  other  persons 
is  not  a  reason  to  deny  service, 
however. 

The  Department  has  added  a 
provision,  dravm  from  the  DOJ  title  III 
rules,  that  prohibits  denials  of  service  or 
other  discriminatory  treatment  based  on 
insurance  company  requirements  (e.g., 
coverage  or  rate  decisions)  inconsistent 
with  this  rule. 

Section  37.7    Standards  for  A  ccessible 
Vehicles 

This  section  provides  that  a  vehicle  is 
considered  to  be  accessible  if  it  meets 
the  Architectural  and  Transportation 
Barriers  Compliance  Board  (Access 
Board)  guidelines,  which  the  Department 
has  incorporated  into  its  rules  as  49  CFR 
part  38.  There  were  a  substantial 
number  of  comments  about  the  Access 
Board  guidelines,  most  of  which  were 
transmitted  to  the  Access  Board  as  well 
as  to  DOT.  DOT  worked  closely  with 
the  Access  Board  to  work  out  problems 
which  the  comments  raised,  on  such 
subjects  as  lift  platform  dimensions  and 
railcar  end  door  and  vestibule 
dimensions.  The  Access  Board's 
resolutions  of  these  and  other  issues, 
and  the  Board's  responses  to  comments, 
are  set  forth  in  the  preamble  to  the  final 
Access  Board  guidelines.  The  most 
important  issues  are  summarized  in  the 
preamble  to  part  38. 

The  final  version  of  the  Access  Board 
guidelines  includes  the  concept  of 
"equivalent  facilitation."  Section  37.7(b) 
reflects  this  addition.  Equivalent 
facilitation  is  a  concept  that  has  existed 
in  the  facilities  accessibihty  standards, 
but  was  not  included  in  the  ATBCB's 
proposed  vehicle  standards.  Briefly, 
equivalent  facilitation  provides  an 
alternative  to  strict  compliance  with  the 
specifications  of  a  particular  standard.  It 
is  not  a  lesser  standard,  but  it  does 
acknowledge  that  there  may  be  unique 
circumstances  that  make  it  impossible 
for  an  entity  to  comply  literally  with  the 
standard. 

Equivalent  facilitation  applies  to  both 
rail  and  non-rail  vehicles,  and  could 
include  a  variety  of  approaches  to 
providing  access.  For  example,  in  the 
case  of  a  rail  system  that  had  difficulty 
meeting  horizontal  gap  requirements,  it 
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might  be  possible  for  the  use  of  a 
bridgeplate  (and  the  deployment  of 
personnel  to  put  the  bridgeplate  in 
place)  to  be  an  equivalent  facilitation,  in 
appropriate  circumstances. 

Equivalent  facilitation  would  be 
allowed  in  those  cases  where  an  entity 
can  demonstrate  that  its  alternative 
method  of  compliance  provides 
comparable  access  and  usability  to 
persons  with  disabilities.  While  the 
Access  Board  guidelines  introduce  the 
concept  o{  equivalent  facilitation,  the 
DOT  regulation  specifies  the  procedure 
for  using  the  alternative  method  of 
compliance.  Paragraph  (b)  sets  this 
procedure  out,  explaining  that 
determinations  will  be  made  on  a  case- 
by-case  basis  and  that  the  public 
participation  requirements  generally 
required  for  this  part  must  be  used  to 
determine  the  "equivalent"  method  of 
complying  with  the  intent  of  the 
standard. 

Transit  providers  requested  that  the 
DOT  rule  make  clear  that  vehicles 
purchased  under  accessibility  standards 
in  existence  before  these  new 
requirements  are  still  considered 
accessible.  This  comment  was  echoed 
by  transit  properties  for  modifications  to 
facilities  that  have  been  made  under 
previously  valid  requirements. 

The  final  rule  makes  clear  that  in 
order  for  a  vehicle  to  be  considered 
accessible  to  and  usable  by  an 
individual  with  disabilities,  it  must 
comply  with  the  Access  Board 
standards.  A  vehicle  that  does  not  meet 
these  standards  cannot,  therefore,  be 
regarded  as  "accessible."  The  Access 
Board  guidelines  themselves  have  taken 
into  consideration  the  concern  about  the 
use  of  vehicles  meeting  older  standards 
being  able  to  be  used  to  meet  the  "one 
car  per  train"  standard. 

Finally,  a  new  paragraph  (c)  has  been 
added  to  cross-reference  portions  of  part 
38  apphcable  to  over-the-road  buses 
subject  to  public  entity  requirements  by 
virtue  of  the  "stand  in  the  shoes" 
requirement  of  §  37.23  or  because  the 
buses  were  purchased  or  leased  directly 
by  a  public  entity.  While  over-the-road 
coaches  purchased  by  or  on  behalf  of  a 
public  entity  have  had  to  be  accessible 
since  August  26, 1990,  we  had  not 
previously  defined  what  accessible 
means.  Accordingly,  this  regulation 
specifies  that  an  over-the-road  bus  must 
have  a  lift  which  meets  the  performance 
requirements  of  a  regular  bus  lift  (see 
§  38.23)  and  meet  the  interim 
accessibility  features  specified  for  all 
other  over-the-road  buses  in  part  38, 
subpart  G. 


Section  37.9    Standards  for  Accessible 
Transportation  Facilities 

Section  37.13(b)  of  the  NPRM 
proposed  that  each  transportation 
facility,  in  order  to  be  accessible  to  and 
usable  by  persons  with  disabilities,  must 
meet  the  guidelines  proposed  by  the 
Architectural  and  Transportation 
Barriers  Compliance  Board  (Access 
Board),  reprinted  as  Appendix  B  to  part 
37  in  the  proposed  rule. 

While  the  Department  received  over 
150  comments  to  this  section  and  the 
standards  themselves,  the  comments 
were  almost  universally  duplicative  of 
comments  sent  directly  to  the  Access 
Board.  The  Access  Board  is  the 
appropriate  entity  to  review  the 
comments,  since  it  is  their  responsibility 
under  the  ADA  to  define  what  an 
accessible  facihty  looks  like.  All  of  the 
comments  are  discussed  at  length  in  the 
preamble  to  the  Access  Board's 
document  adopting  their  guidelines  as 
final. 

The  Department  did  receive  several 
comments  requesting  clarification  that  a 
facility  built  to  previously  valid 
accessibility  standards  be 
"grandfathered" — that  is,  considered 
accessible.  This  would  come  up 
especially  in  the  context  of  the  key 
station  requirement,  in  which  rail 
operators  will  have  to  make  designated 
key  stations  accessible  by  July  26, 1993 
(with  some  extensions  of  time 
available). 

The  argument  of  the  commenters  is 
that  they  should  not  be  penalized  for 
making  their  stations  or  certain  aspects 
of  their  stations  accessible  before  the 
effective  date  of  this  rule.  The 
Department  agrees  with  this,  and 
specifies  that  certain  work  done  before 
the  effective  date  of  this  rule  will 
continue  to  be  considered  accessible. 

The  grandfather  provision  applies 
only  to  key  stations,  if  the  work  was 
done  in  compliance  with  the  Uniform 
Federal  Accessibility  Standards  or  ANSI 
A117.1  (1980),  American  National 
Standards  Specifications  for  Making 
Buildings  and  Facilities  Accessible  to 
and  Usable  by,  the  Physically 
Handicapped,  it  will  be  considered 
accessible.  For  example,  if  an  entity 
used  a  Federal  grant  or  loan  or  money 
derived  from  the  Metropolitan 
Washington  Compact  to  make  changes 
to  a  building,  it  would  have  had  to 
comply  with  the  Uniform  Federal 
Accessibility  standards.  Likewise,  a 
private  entity,  without  benefit  of  any 
Federal  money,  may  have  complied  with 
the  ANSI  A117.1  standard  in  altering  a 
facility.  So  long  as  the  work  was  done  in 
conforminty  with  the  standard  that  was 


in  effect  when  the  work  was  done,  the 
facility  will  be  considered  accessible. 

It  is  important  to  note,  however,  that 
one  change  does  not  make  the  entire 
facility  accessible.  For  example,  if 
tactile  strips  were  installed  along  the 
station  platform  edges,  these  strips 
would  be  considered  accessible,  even  if 
they  do  not  meet  the  standards  being 
promulgated  today,  if  they  met  one  the 
UFAS  or  ANSI  standard  cited  above 
when  installed.  However,  the 
installation  of  tactile  strips  does  not 
eliminate  the  entity's  responsibility  to 
make  other  changes  to  the  facility  to 
make  it  accessible  in  other  ways. 

New  paragraph  (c)  of  this  section 
clarifies  a  provision  of  the  Access 
Board's  standards  concerning  the 
construction  of  bus  stop  pads.  The  final 
Access  Board  standard  (found  at 
§  10.2.1(1)  of  Appendix  A  to  part  37)  has 
been  rewritten  slightly  to  clear  up 
confusion  about  the  perceived  necessary 
construction  of  a  bus  stop  pad.  Section 
10.2.1(1)  does  not  require  that  anyone 
build  a  bus  stop  pad;  it  does  specify 
what  a  bus  stop  pad  must  look  like,  if  it 
is  constructed. 

The  clarifying  language  in  the  DOT 
rule  is  to  explain  that  public  entities 
must  exert  control  over  the  construction 
of  bus  stop  pads  if  they  have  the  ability 
to  do  so.  The  Access  Board,  as  well  as 
DOT,  recognizes  that  most  physical 
improvements  related  to  bus  stops  are 
out  of  the  control  of  the  transit  provider. 
Paragraph  (c)  of  §  37.9  merely  notes  that 
where  a  transit  provider  does  have 
control  over  the  construction,  it  must 
exercise  that  control  to  ensure  that  the 
pad  meets  these  specifications. 

One  other  comment  was  submitted  to 
the  Access  Board  concerning  an 
implication  of  this  provision  where  there 
is  a  bus  loading  island  with  buses 
pulling  up  on  both  sides  of  the  island. 
The  concern  is  that  the  bus  pad 
specification  would  require  the  island  to 
be  a  minimum  of  84  inches  wide  (two 
widths  of  a  bus  stop  pad),  which 
exceeds  most  available  urban  space. 
While  building  a  "double-wide  pad" 
would  be  one  approach  to  compliance, 
other  approaches  based  on  operational 
practices  at  a  pad  of  normal  width 
would  also  be  acceptable,  consistent 
with  the  concept  of  "equivalent 
facilitation." 

A  new  paragraph  (e),  parallel  to 
§  37.7(b),  has  been  added  to  provide  a 
procedure  for  reviewing  proposed 
equivalent  facilitation  requests  in 
transportation  facilities. 
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Section  37.11    Administrative 
Enforcement 

There  was  little  comment  on  this 
section,  the  substance  of  which  has  not 
been  changed  from  the  NPRM. 

Section  37.13  Effective  Date  for  Certain 
Vehicle  Lift  Specifications 

This  section  is  new,  and  reflects 
comments  from  transit  providers  and 
bus  manufacturers  concerning  the  effect 
of  Access  Board  vehicle  Hft 
specifications  (e.g.,  relating  to  lift 
platform  size).  Commenters  were 
concerned  that,  if  lifts  on  b\i8es  procured 
immediately  after  this  rule  went  into 
effect  had  to  meet  these  specifications, 
there  would  be  difficulties  in  meeting 
procurement  requests  in  a  timely 
fashion.  For  example,  some  retooling  or 
redesign  may  be  necessary  that  could 
not  be  accomplished  without  some 
delay.  For  this  reason,  the  Department 
has  decided  to  grant  a  brief  delay  in  the 
effectiveness  of  certain  lift 
specifications,  until  January  26, 1992. 
Particularly  given  the  interaction  of  this 
section  with  the  paratransit  eligibility 
standards,  we  do  not  believe  that  this 
additional  time  for  compliance  should 
result  in  significant  problems  for 
passengers. 

Subpart  B — Applicability 

Section  37.21  Applicability — General 

In  order  to  devote  sufficient  attention 
to  a  variety  of  issues  regarding  the 
applicability  of  the  regulation,  the 
discussion  of  applicability  takes  up 
subpart  B  of  the  final  regulation.  The 
matters  covered  by  this  section  are  quite 
obvious,  and  were  not  the  subject  of 
comment.  Paragraphs  (a)  and  (b)  are 
unchanged  from  the  NPRM.  Paragraph 
(c)  has  been  added  to  underline  the  fact 
that  most,  if  not  all,  transportation 
providers  covered  by  part  37  also  are 
covered  by  DOJ  regulations  either  under 
title  II  or  title  III  of  the  ADA.  We  have 
worked  closely  with  the  DOJ  to  ensure 
consistency  among  our  regulations. 
However,  should  any  apparent 
inconsistency  crop  up  in  the  future,  part 
37  would  control  with  respect  to 
transportation  vehicle,  facilities,  or 
services. 

Section  37.23   Service  Under  Contract 

This  section  embodies  the  "stand  in 
the  shoes"  concept  discussed  at  length 
in  the  Department's  October  4  final  rule 
and  the  NPRM.  Briefly,  it  provides  that 
when  a  public  entity  contracts  with  a 
private  entity  to  provide  transportation 
service,  the  private  entity  must  play  by 
the  public  entity's  rules  with  respect  to 
vehicle  acquisition  and  transportation 
service  issues. 


This  provision  is  based  on  the 
definition  of  the  term  "operates"  in 
section  221(4)  of  the  ADA,  which  says 
that  the  term 

"  *  '  as  used  with  respect  to  a  fixed  route 
system  or  demand  responsive  system,     • 
includes  operation  of  such  system  by  a 
person  under  a  contractual  or  other 
arrangement  or  relationship  with  a  pubhc 
entity. 

When  section  222(b)  of  the  Act  provides 
that  it  is  discrimination  for  a  public 
entity  to  purchase  or  lease  an 
inaccessible  vehicle,  for  example,  it 
applies  the  accessible  vehicle 
acquisition  requirement  to  private 
entities  "operating"  such  a  system,  or 
part  of  one,  under  a  contract  for  a  public 
entity. 

This  understanding  of  the  statutory 
language  was  clearly  contemplated  by 
Congress. 

With  regard  to  the  operation  of  a  system 
providing  public  transportation,  if  a  public 
entity  has  entered  into  a  contractual  or  other 
arrangement  or  relationship  with  a  private 
entity  to  operate  the  system,  or  a  portion  of 
the  system,  the  public  entity  must  assure  that 
the  same  accessibility  requirements  are  met 
by  the  private  entity  for  service  provided 
under  a  contractual,  or  other  arrangement  or 
relationship  as  would  apply  if  the  public 
entity  were  operating  the  system,  or  portion 
of  the  system,  itself.  H.  Kept.  101^85,  Pt.  1  at 
26. 

All  but  one  commenter  who 
addressed  this  subject  supported  the 
"stand  in  the  shoes"  concept  (that 
commenter  believes  that  over-the-road 
buses  operated  by  private  contractors 
for  public  entities  should  not  have  to  be 
accessible,  a  position  the  Department 
believes  to  be  inconsistent  with  the 
statute— see  56  FR  13859-60,  April  4, 
1991).  Commenters  favoring,  or  not 
objecting,  to  this  approach,  included 
disability  groups  and  both  public  and 
private  transit  providers.  Since  the 
provision  is  so  clearly  called  for  by  the 
statute,  it  is  being  retained.  A  few 
commenters  representing  disability 
groups  asked  for  more  stringent 
requirements  (e.g.,  that  all  buses,  new  or 
existing,  provided  by  a  contractor  for 
public  entity  services  be  accessible). 
The  Department  believes  this  approach 
would  exceed  the  statutory  attachment 
of  accessibility  requirements  to 
situations  involving  a  "purchase  or 
lease." 

This  provision  applies  not  only  to  the 
acquisition  of  vehicles  under  contract, 
but  also  in  contemplation  of  use  under 
contract,  to  a  public  entity.  The  "in 
contemplation  of  language  was 
opposed  by  a  few  transit  providers  and 
generally  was  endorsed  by  disability 
group  commenters.  While  it  is  clear  from 
the  comments  that  this  provision  would 


need  to  be  enforced  on  a  case-by-case 
basis,  which  typically  involves  some 
difficult  judgment  calls,  the  Department 
believes  it  is  valuable  to  retain  "in 
contemplation  of."  This  language  plugs  a 
potential  loophole  in  the  "stands  in  the 
shoes"  provision  big  enough  to 
accommodate  an  inaccessible  bus. 

In  the  absence  of  this  provision,  if  a 
contractor  was  about  to  sign  a  contract 
with  a  public  entity,  and  wanted  to  buy 
inaccessible  buses  for  service  under  the 
contract,  the  contractor  could  arguably 
do  so,  since  the  contractual  relationship 
triggering  the  applicability  of  this 
section  did  not  exist  at  the  moment  of 
solicitation.  The  Department  believes 
such  a  result  to  be  inconsistent  with  the 
ADA,  and  the  "in  contemplation  of 
language  should  help  to  prevent  it. 

The  NPRM  also  proposed  that  a  public 
entity  could  not  diminish  its  percentage 
of  accessible  vehicles  and  service 
through  contracting  out.  That  is,  while  a 
contractor  can  use  existing  inaccessible 
vehicles  in  its  fleet  for  service 
contracted  with  a  public  entity,  the 
public  entity  cannot  allow  this  situation 
to  diminish  the  overall  accessibility  of 
its  fleet.  A  substantial  majority  of 
commenters,  both  transit  providers  and 
disability  groups,  favored  including  this 
provision.  Two  commenters  opposed  it, 
one  on  the  basis  that  it  would  implicitly 
require  retrofitting  and  the  other  on  the 
basis  that  it  would  inhibit  contracting 
out.'The  latter  commenter  also  said  it 
was  unfair  to  require  "no  diminution"  in 
the  case  of  contracting  out  but  not  in  the 
case  where  a  public  entity  acquires 
inaccessible  used  buses. 

While  retrofit  of  some  vehicles  is  one 
option  a  public  entity  could  choose  to 
comply  with  this  provision,  retrofitting  is 
not  required.  An  entity  could  accelerate 
acquisition  of  new  accessible  buses. 
(Since  all  new  bus  orders  must  be  for 
accessible  vehicles,  acceleration  may 
not  be  needed  in  many  cases,  because 
the  new  accessible  buses  coming  into  a 
fleet  in  the  normal  course  of 
procurement  may  be  sufficient  to 
maintain  or  improve  the  accessible 
vehicle  ratio.)  Alternatively,  a 
contractor  could  provide  some 
accessible  buses. 

Neither  are  we  persuaded  that  this 
provision  would  inhibit  privatization. 
Before  the  ADA,  no  one  was  required  by 
Federal  law  to  acquire  accessible 
vehicles;  now,  everyone's  acquisitions 
must  be  accessible.  In  this  climate,  it  is 
difficult  to  support  a  conclusion  that 
maintaining  existing  ratios  of  accessible 
buses  will  have  any  significant  impact 
on  the  attractiveness  of  privatization. 
Much  more  significant  economic  and 
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political  forces  will  drive  privatization 
decisions. 

The  situation  of  a  public  entity 
acquiring  inaccessible  used  vehicles  is 
distinguishable  from  the  contracting  out 
situation.  Before  a  public  entity  may 
acquire  inaccessible  used  buses,  it  must 
engage  in  a  thorough,  nationwide,  good, 
faith  effort  to  find  accessible  used 
vehicles.  There  is  a  reasonable 
possibility  that  this  search  will  enable  it 
to  find  at  least  some  accessible  used 
vehicles,  with  which  its  accessibility 
ratio  can  be  maintained.  Moreover, 
since  most  public  entities  are  UMTA- 
assisted,  UMTA  oversight  of  the 
acquisition  process  can  help  to  address 
situations  (which  are  not  that  likely  to 
occur  in  any  event)  in  which  large 
purchases  or  leases  of  inaccessible 
vehicles  would  depress  a  recipient's 
accessibility  ratio. 

The  Advisory  Committee  discussed  a 
situation  in  which  a  new  transit 
authority,  which  now  has  no  vehicles, 
could  contract  out  all  its  initial  service, 
with  the  possible  result  that  there  would 
be  no  accessible  service  provided.  The 
"no  diminution"  language  would  not 
help  the  situation,  and  some  committee 
members  favored  language  that  would 
mandate  a  minimum  level  of  accessible 
service  in  this  situation.  The  Department 
does  not  believe  this  to  be  needed.  If  a 
public  entity  were  to  take  this  tack,  it 
would  have  a  very  significant 
paratransit  obligation  (e.g.,  virtually  all 
persons  with  disabilities  would  be 
eligible).  The  Department,  in  reviewing 
the  entity's  paratransit  plan,  would 
probably  insist,  due  to  the  lack  of 
accessible  fixed  route  service,  that 
paratransit  service  be  phased  in  quickly. 
The  entity  would  probably  find  it  less 
expensive  and  easier  to  ensure  that  it 
had  some  accessible  buses  in  its  initial 
service. 

The  Department  received  a  number  of 
comments  about  a  situation  in  South 
Carolina  in  which  urban  mass 
transportation  services  are  provided  by 
a  private  utility.  As  the  Department 
understands  the  situation,  the  utility  is 
required  by  law  and/or  franchise 
condition  to  provide  transit  services  in 
Columbia  and  Charleston. 

One  of  the  comments,  from  a  member 
of  the  South  Carolina  Congressional 
delegation,  citing  the  unprofitability  of 
the  utility's  existing  bus  service  and  the 
difficulty  the  utility  would  have  in 
providing  paratransit  service,  suggested 
that  only  private  entity  requirements 
should  apply  to  the  utility.  Comments 
from  disability  groups  disagreed,  saying 
that  the  utility  provided  the  only  mass 
transit  service  in  the  area  and  that  what 
the  commenters  viewed  as  the  utility's 
poor  record  of  providing  mass  transit 


service  should  not  be  rewarded  at  the 
expense  of  the  transit  needs  of 
individuals  with  disabilities  in  the 
affected  cities. 

According  to  UMTA  staff  and 
commenters,  the  Charleston  and 
Columbia  operations  are  typical 
examples  of  urban  fixed  route  bus 
service  for  the  general  public.  They 
receive  UMTA  assistance  under 
sections  3  and/or  9  for  similar  ptuposes, 
and  in  similar  amounts,  as  any  other 
fixed  route  mass  transit  provider  in 
cities  of  similar  size.  They  operate  at 
defecits  as  do  most  fixed  route  transit 
operators. 

UMTA  funding  does  not  flow  directly 
to  the  utility.  Rather,  UMTA  provides 
section  3  and/ or  9  assistance  to  a 
designated  recipient  (a  metropolitan 
plarming  organization  [MPO]  in 
Columbia,  and  to  the  city  government  of 
Charleston),  which  has  an  agreement 
with  the  utility  through  which  the 
UMTA  assistance  is  made  available  to 
the  utility.  Under  this  section  of  the  rule, 
when  a  public  entity  (like  an  MPO  or  a 
city)  enters  into  a  contractual  or  other 
arrangement  or  relationship  with  a 
private  entity  to  operate  fixed  route  or 
demand  responsive  service,  the  public 
entity  must  ensure  that  the  private  entity 
meets  the  requirements  that  would 
apply  to  the  public  entity  if  the  public 
entity  itself  operated  the  service. 

As  described  above,  the  usual 
situation  in  which  this  "stand  in  the 
shoes"  principle  applies  is  the  case  of  a 
pubKc  transit  authority  contracting  out 
part  of  its  service  to  a  private 
transportation  company.  In  the 
Department's  construction,  the  language 
of  the  section  encompasses  not  only  a 
typical  "contracting  out"  situation  but 
also  a  situation  like  this  one.  In  this 
case,  there  is  another  kind  of 
"arrangement  or  relationship"  between 
a  private  and  public  entity  in  which  the 
private  entity  provides  fixed  route  bus 
service,  serving  the  public  of  an  urban 
area,  that  a  public  entity  would 
otherwise  provide,  receiving  via  a  public 
entity  the  UMTA  assistance  which  is 
intended  for  public  transportation 
service  of  this  very  kind. 

The  Department  concludes,  then,  that 
in  this  South  Carolina  situation  the 
utility  is  subject  to  the  requirements  that 
would  apply  to  a  public  entity  providing 
the  same  kind  of  service  and  receiving 
the  same  UMTA  funds.  These 
requirements  include  complementary 
paratransit  as  well  as  the  acquisition  of 
accessible  vehicles. 

A  few  commenters  and  committee 
members  also  suggested  applying  the 
"stand  in  your  shoes"  concept  to  private 
contracts  with  other  private  entities. 
That  is,  if  a  private  firm  primarily 


engaged  in  the  business  of  transporting 
people  contracts  to  provide  service  to  a 
private  firm  not  so  engaged,  then  the 
rules  governing  the  latter  would  apply  to 
contractor,  with  respect  to  the 
contracted  service.  The  Department 
agrees  with  this  suggestion,  which  will 
help  to  clarify  the  obligations  of  private 
providers  in  a  way  consistent  with  other 
parts  of  the  statute.  We  have  added  a 
paragraph  to  this  effect. 

Section  37.25    University 
Transportation  Systems 

The  NPRM  proposed  to  cover  public 
university-operated  transportation 
systems  under  the  requirements  for 
public  entities.  All  but  three  of  the 
nearly  30  comments  on  this  subject 
agreed,  including  several  comments 
from  universities  as  well  as  from 
disability  groups.  Two  comments 
opposed  the  proposal,  principally  on  the 
ground  that  such  systems  do  not  serve 
the  entire  "general  public."  One  of  the 
comments  noted  that,  under  section  504 
or  other  authorities,  campuses  are 
becoming  more  accessible,  making 
coverage  under  this  rule  less  necessary. 
The  commenter  suggested  that  it  would 
be  closer  to  the  mark  to  cover  public 
universities  under  the  same  private 
entity  requirements  applicable  to  private 
universities. 

It  is  useful  at  this  point  to  review  the 
rationale  for  covering  public  university- 
operated  systems  under  the  public  entity 
requirements  of  the  rule.  The  question 
about  coverage  arises  from  the  way 
certain  of  the  ADA's  definitions  may  be 
read  together.  For  example,  the 
requirements  of  sections  222  and  223  of 
the  ADA  apply  to  a  "public  entity 
operating  a  fixed  route  system."  A 
public  university  is  clearly  a  public 
entity.  Many  campus  bus  systems  fit  the 
operational  requirements  of  the  section 
221's  definition  of  a  fixed  route  system. 
That  is,  the  buses  operate  along  a 
prescribed  route  according  to  a  fixed 
schedule. 

However,  the  definition  of  "fixed 
route  system"  also  refers  to  providing 
"designated  public  transportation."  This 
term  is  defined,  in  turn,  as 
transportation  provided  to  "the  general 
public."  The  commenters  opposed  to 
coverage  contend,  in  effect,  that  a 
campus  bus  system  primarily  intended 
to  transport  students,  faculty  and  staff  is 
not  intended  to  provide  transportation 
to  "the  general  public,"  consequently 
does  not  involve  "designated  public 
transportation,"  consequently  is  not  a 
"fixed  route  system,"  and  therefore  is 
not  subject  to  the  accessible  vehicle 
acquisition  and  complementary 
paratransit  requirements  of  sections  222 
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and  223.  The  same  argument  would 
apply  to  demand  responsive  service 
provided  by  a  public  university  or  other 
public  institution,  since  the  definition  of 
"demand  responsive  system"  also 
includes  a  reference  to  "designated 
public  transportation." 

While  the  Department  understands 
the  basis  for  this  argument,  we  do  not 
construe  the  application  of  the  statute  in 
this  way.  The  same  argument  would 
apply,  perhaps  with  greater  force,  to 
transportation  by  public  schools.  Yet 
Congress  specifically  exempted  "public 
school  transportation"  from  the 
definition  of  "designated  public 
transportation."  From  this  we  draw  the 
inference  that,  in  the  absence  of  this 
exemption,  public  school  transportation 
would  have  been  covered  under  the 
"designated  public  transportation" 
definition.  Congress  could  have,  but  did 
not,  make  a  similar  exemption  for 
transportation  provided  by  public 
universities  or  other  public  institutions. 
This  argues  strongly  that  no  such 
exemption  was  intended. 

Tide  II  of  the  ADA  appears  to 
contemplate  only  two  kinds  of 
transportation  provided  by  public 
entities:  Fixed  route  and  demand 
responsive  service.  Nowhere  does  the 
Act  suggest  that  there  is  intended  to  be 
a  third  category — which  might  be  called 
"none  of  the  above" — free  from  all 
accessibility  requirements.  Indeed, 
inferring  Congressional  intent  to  create 
such  a  category  would  appear  sharply 
contrary  to  the  overall  objectives  of  the 
statute. 

We  would  also  point  out  that  campus 
shuttles  typically  serve  what  can  fairly 
be  thought  of  as  the  general  public  of  the 
university  community.  While  not  a  mass 
transit  system  serving  the  entire 
community  of  Ann  Arbor  or  Madison, 
the  University  of  Michigan  or  University 
of  Wisconsin  bus  system  serves  the 
significant  subset  of  the  community  that 
traverses  the  university  campuses.  Even 
if  one  accepts  the  argument  that  a  fixed 
route  system  must  serve  "the  general 
public,"  it  is  reasonable  to  conclude  that 
a  typical  university  bus  system  is 
covered  by  title  II.  Such  an 
interpretation  is  also  consistent  with 
long-standing  UMTA  interpretation  of 
similar  terms  under  the  Urban  Mass 
Transportation  Act. 

Having  determined  that  public 
universities  are  subject  to  public  entity 
requirements,  we  turn  to  the  question  of 
the  nature  of  that  coverage.  The 
Department  will  deem  such  systems  to 
be  commuter  bus  systems.  Like  other 
commuter  bus  systems,  university  fixed 
route  systems  generally  have  limited, 
rather  than  comprehensive,  route 
structures.  They  serve  a  limited  number 


of  origins  and  destinations,  and  have 
limited  functions.  One  of  their  primary 
fvmctions  is  to  interface  with  fringe 
parking  lots  and/or  city  transit  systems 
that  carry  people  to  the  vicinity  of,  but 
not  directly  to,  major  campus 
destinations. 

Moreover,  like  commuter  bus  systems, 
campus  shuttles  are  a  kind  of  service 
which  does  not  fit  the  urban  mass 
transportation  model  of  complementary 
paratransit  comfortably.  Given  the 
composition  of  university  communities, 
the  likelihood  of  significant  numbers  of 
individuals  in  eligibility  categories  one 
and  three  is  low.  The  public  policy 
reasons  for  complementary  paratransit 
in  other  fixed  route  settings  have  a  good 
deal  less  force  here.  The  costs  of 
planning  and  implementing  a 
complementary  paratransit  system  at  a 
university  is  less  likely  to  be  balanced 
by  providing  significant  amounts  of 
needed  service  than  in  a  more  typical 
urban  mass  transit  context. 

The  plarming  apparatus  commonly 
assumed  to  be  involved  with  urban 
mass  transit  systems  is  not  likely  to  be 
found  in  such  a  setting.  As  a  result,  the 
planning  requirements  of  subpart  F  do 
not  fit  the  campus  context  well,  making 
it  likely  that  compliance  with  the 
planning  requirements  would  be — both 
for  the  1500+  institutions  that  could  be 
involved  and  for  UMTA — a  paper 
exercise  of  limited  value. 

Requiring  complementary  paratransit 
of  public  universities  would  also  create 
an  unjustified  distinction  between 
public  and  private  universities,  which 
should  be  similarly  situated  in  terms  of 
meeting  the  transportation  needs  of 
members  of  their  university 
communities.  If  the  latter  operate  fixed 
route  service,  they  have  to  acquire 
accessible  vehicles  or  (with  respect  to 
vehicles  with  a  capacity  of  16  persons  or 
less)  demonstrate  equivalent  service. 
They  do  not  have  to  provide  paratransit. 
In  the  Department's  view,  the 
implementation  of  the  statute  is  more 
reasonable,  and  more  consistent  with 
Congressional  intent,  if  we  regard  public 
university  fixed  route  service  as 
commuter  service.  This  will  result  in 
congruent  requirements  for  public  and 
private  institutions  of  higher  education. 
One  interesting  comment  described  a 
student  owned  and  operated  transit 
system  serving  one  state  university,  and 
expressed  concern  that  applying  public 
entity  requirements  to  it  could  make 
operational  costs  prohibitive.  The 
information  in  the  comment  was  not 
sufficient  to  determine  how  under  the 
regulation  this  system  would  be 
categorized.  This  and  other  unusual 
situations  are  best  addressed  on  a  case- 
by-case  basis. 


This  section  also  restates  the  point 
that  private  university-operated 
transportation  systems  are  subject  to  the 
provisions  for  private  entities  not 
primarily  engaged  in  the  business  of 
transporting  people. 

Section  37.27    Transportation  for 
Elementary  and  Secondary  Education 
Systems 

There  was  no  counterpart  to  this 
section  in  the  NPRM,  but  we  have 
included  it  for  clarity.  "Public  school 
transportation"  is  explicidy  excluded 
from  the  definition  of  "designated  public 
transportation."  In  addition,  this  section 
provides  that  if  a  private  school  gets 
Federal  financial  assistance,  is  covered 
by  section  504,  and  provides  equivalent 
transportation  service  to  students  with 
disabilities,  it  too  is  exempt.  [See  H. 
Rept.  101-485,  Ft.  1,  at  36)  Even  if  a 
private  school  is  not  exempt  under  the 
section's  criteria,  it  is  subject  only  to  the 
requirements  for  private  entities  not 
primarily  engaged  in  transporting 
people. 

Section  37.29    Private  Providers  of  Taxi 
Service 

There  was  no  counterpart  to  this 
provision  in  the  NPRM,  but  a  few 
comments  asked  for  clarification  on  taxi 
service.  One  issue  concerned  whether 
taxi  fleets  should  have  to  include  some 
accessible  vehicles.  Under  the  ADA, 
private  entities  primarily  engaged  in  the 
business  of  transporting  people  and 
providing  demand  responsive  service 
(the  category  that  includes  taxis)  are  not 
required  to  buy  accessible  automobiles. 
Such  entities  are  required  to  purchase 
accessible  vans,  unless  the  entity  can 
demonstrate  that  it  provides  equivalent 
service.  But  nothing  in  the  statute 
requires  an  entity  to  acquire  a  van;  if  a 
taxi  company  acquires  only 
automobiles,  it  need  never  obtain  an 
accessible  vehicle. 

A  disability  group  commented  that, 
nevertheless,  a  taxi  company  is  not 
accessible  when  viewed  in  its  entirety  if 
it  does  not  have  access  to  accessible 
vehicles  (either  in  its  own  fleet  or 
through  arrangements  with  other 
entities).  Therefore,  the  commenter  said, 
such  access  to  accessible  vehicles 
should  be  required.  We  recognize  that 
the  availability  of  accessible  taxi 
service  is  important  to  individuals  with 
disabilities,  and  believe  that,  as  a  matter 
of  policy,  greater  accessibility  of  taxi 
fleets  should  be  encouraged.  Given  the 
absence  of  specific  statutory  language 
requiring  a  mix  of  accessible  vehicles  in 
taxi  fleets,  we  believe  that  to  impose 
such  a  requirement  based  only  on  a 
general  concept  of  "accessible  in  its 


Federal  Register  /  Vol.  56,  No.  173  /  Friday.  September  6.  1991  /  Rules  and  Regulations        4559i 


entirety"  would  be  inappropriate. 
Consequently,  we  have  decided  not  to 
adopt  this  suggested  requirement. 

A  taxi  association  commented  that, 
for  purposes  of  determining  whether  a 
taxi  company  was  providing  equivalent 
service,  equivalency  standards  should 
be  adjusted  for  different  kinds  of 
vehicles.  The  commenter  suggested  that 
vans  may  respond  to  calls  less  quickly 
than  automobile  taxis,  for  example.  It  is 
not  at  all  clear  that  this  premise  is 
correct:  Vans  appear  to  get  around  just 
as  quickly  as  other  vehicles.  In  any 
event,  adjusting  equivalency  standards 
for  different  kinds  of  vehicles  seems 
extremely  difficult  to  do  in  a  rational 
way,  so  we  will  not  attempt  it. 

Section  37.31     Vanpools 

In  the  NPRM,  the  Department  offered 
its  preliminary  view  that  public 
vanpools  should  be  subject  to  the 
demand  responsive  system  requirements 
for  public  entities,  while  private 
vanpools  would  be  subject  to  title  III 
requirements.  The  preamble  noted  the 
legislative  history  statements  to  the 
effect  that  volunteer-driven  commuter 
ridership  arrangements  were  not 
intended  to  be  covered  under  title  III. 

There  were  a  variety  of  comments  on 
vanpool  issues.  Some  commenters 
thought  vanpools  should  be 
characterized  as  demand  responsive, 
others  thought  they  should  be  regarded 
as  fixed  route,  and  others  would 
describe  them  as  a  hybrid  category.  A 
number  of  commenters  "emphasized  that, 
given  the  economics  of  ride  sharing,  it 
would  not  take  much  of  an  increase  in 
the  price  of  a  van  or  a  decrease  in  the 
van's  seating  capacity  to  make 
vanpooling  economically  unattractive  to 
participants.  Some  public  vanpool 
operators  mentioned  that  they  already 
acquire  a  small  percentage  (e.g.,  5 
percent,  for  one  system)  of  accessible 
vans  for  use  by  individuals  with 
disabilities. 

Those  who  commented  that  vanpools 
did  not  fit  neatly  either  of  the  statutory 
categories  seem  closest  to  the  truth.  On 
one  hand,  a  vanpool  system  serves  a 
limited  number  of  people,  all  of  whom 
request  to  be  part  of  the  service.  The 
routes  may  change  over  time  in  response 
to  people  joining  or  leaving  a  particular 
vanpool.  The  driver  is  a  fellow 
commuter,  not  an  employee  of  a 
separate  public  or  private  entity.  On  the 
other  hand,  no  one  has  to  make  a  call  to 
get  a  ride  on  a  particular  day,  and  the 
van  usually  follows  a  given  route  of 
pickup  and  dropoff  points  which  it 
attempts  to  meet  at  specific  times.  On 
balance,  the  Department  believes  that  it 
is  more  reasonable  to  treat  such  a 
system  as  a  demand-responsive  system. 


meaning  that  it  must  acquire  accessible 
vehicles  unless  it  can  demonstrate  that 
it  provides  equivalent  service  to 
passengers  with  disabilities. 

The  demonstration  of  equivalency  can 
be  made  if  accessible  vehicles  are  made 
available  for  vanpools  of  which  a 
member  is  an  individual  (or  membership 
is  sought  by  an  individual)  with  a 
disability.  This  is  a  system  that  public 
vanpool  commenters  say  that,  in  effect, 
they  use.  We  are  not  requiring  that 
public  vanpool  systems  acquire  a 
certain  percentage  of  accessible 
vehicles,  only  that  they  meet 
accessibility  needs  as  they  occur. 

Private  vanpools  are  not  covered.  This 
decision  is  responsive  to  the  legislative 
history  concerning  volunteer-driven 
ridesharing  arrangements. 

Section  37.33    Airport  Transportation 
Systems 

The  NPRM  preamble  asked  how  the 
Department  should  regard 
transportation  systems  operated  by 
public  airports.  Public  airports  are 
clearly  public  entities;  to  the  extent  that 
their  transportation  systems  (e.g., 
shuttles  from  fringe  parking  lots, 
connector  service  to  the  metropolitan 
areas  they  serve)  are  fixed  route,  and 
the  accessible  vehicle  acquisition  and 
complementary  paratransit  obligations 
of  title  II  would  seem  to  apply.  Yet  the 
relevance  of  these  requirements — 
especially  paratransit — seems 
questionable  in  the  airport  context. 

Airport  commenters  noted  that  they 
typically  made  close-in  parking  spaces 
available  to  passengers  with  disabilities 
at  fringe  lot  prices,  making  accessible 
transportation  to  fringe  lots 
unnecessary.  They  asked  that  this 
solution  be  approved  in  the  final  rule. 
An  airport  operator  which  operates  a 
connector  service  between  its  airports 
and  to  the  metropolitan  area  described 
at  length  the  problems  that 
complementary  paratransit  could  cause. 
Disability  community  commenters,  on 
the  other  hand,  said  that  there  never 
seemed  to  be  enough  vacant  close-in 
parking  spaces,  that  there  were  often 
barriers  between  the  close-in  lot  and  the 
terminal,  and  that  this  solution  did  not 
address  some  individuals  with 
disabilities  who  come  to  airports  (e.g., 
persons  with  disabilities  who  arrive  in  a 
non-disabled  friend's  car,  which  does 
not  have  the  proper  license  plate  to  park 
in  a  "handicapped  space").  They  also 
pointed  to  the  language  of  the  ADA 
which  categorically  requires  certain 
things  of  fixed  route  systems  operated 
by  public  entities. 

The  Department  has  concluded  that 
the  most  reasonable  solution,  and  the 
one  that  most  accurately  reflects  the 


real  nature  of  airport  transportation 
services,  is  to  categorize  airport  shuttle 
or  connector  services  as  fixed  route 
commuter  bus  service.  As  discussed  in 
the  preamble  section  on  the  definition  of 
"commuter  bus,"  service  like  airport 
shuttle  and  connector  service  shares 
several  important  characteristics  with 
commuter  bus  service,  while  being  quite 
different  in  its  operating  characteristics 
from  urban  mass  transit  bus  service.  The 
result  of  this  categorization  is  that 
airport  systems  will  have  to  acquire 
accessible  vehicles  but  will  not  have  to 
provide  complementary  paratransit. 

Another  form  of  transportation  found 
at  many  airports  is  private  shuttle  or 
jitney  service  which  serves  a  variety  of 
locations  in  the  metropolitan  area 
served  by  the  airport,  typically  in  a 
route  deviation  or  other  variable  mode. 
The  Department  believes  that  these 
services  are  best  characterized  as 
operated  in  a  demand  responsive  mode 
by  private  entities  primarily  engaged  in 
the  business  of  transporting  people.  As 
such,  these  operators  must  either 
acquire  accessible  vehicles  or  provide 
equivalent  service.  In  response  to 
discussion  at  the  Advisory  Committee 
meetings,  the  rule  points  out  that 
equivalency  requirements  for  such 
operators  may  be  met  by  a  group  of  such 
private  operators  who  share  or  pool 
accessible  vehicles  among  them  in  a 
way  that  ensures  the  provision  of 
equivalent  service. 

Some  airports  or  airlines  also  may 
operate  other  kinds  of  transportation 
systems,  such  as  the  electric  carts  that 
are  available  to  assist  passengers  in 
moving  through  concourses  and  mobile 
lounges  that  take  passengers  from  a 
terminal  to  an  aircraft  or  another 
terminal.  Like  all  services  to  the  public, 
these  systems  are  subject  to  ADA 
requirements.  However,  the  Department 
did  not  raise  issues  about  such  systems 
in  the  NPRM  and  received  no  comment 
about  them.  Nor  are  they  specifically 
covered  in  the  Access  Board  guidelines. 
It  would  therefore  be  inappropriate  to 
issue  final  rules  on  these  systems,  which 
may  present  somewhat  different 
accessibility  problems  than  other  modes 
of  transportation.  The  Department 
intends  to  address  these  systems  in 
forthcoming  amendments  to  its  Air 
Carrier  Access  Act  and  section  504 
rules. 

Section  37.35    Supplemental  Service  for 
Other  Transportation  Modes 

This  section  responds  to  comments  on 
a  variety  of  subjects.  A  disability 
commenter  mentioned  that  the  rule 
should  specify  coverage  for  bus  service 
which  intercity  rail  operators  may 
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provide  from  a  station  to  a  nearby  city. 
A  commuter  rail  operator  said  that  its 
dedicated  bus  service  to  the  rail  system 
(limited  to  rail  users,  with  through 
ticketing)  should  be  regarded  as  a 
commuter  bus  system.  Other 
commenters  mentioned  situations  in 
which  entities  such  as  cruise  ship 
operators  provide  a  shuttle  or  connector 
service  (e.g.,  between  an  airport  and  a 
dock). 

For  the  same  set  of  reasons  cited  in 
the  discussions  of  the  definition  of 
commuter  bus  and  airport  transportation 
systems,  we  have  determined  that  it  is 
reasonable  to  categorize  the  systems  run 
by  intercity  or  commuter  operators  as 
fixed  route  commuter  bus  systems.  The 
privately  operated  systems  operated  by 
public  accommodations  would  be 
regarded  as  operated  by  private  entities 
not  primarily  engaged  in  the  business  of 
transporting  people. 

Section  37.37    Other  Applications 

The  first  issue  considered  in  this 
section  is  that  of  private  entities  which 
have  a  relationship  with  a  public  entity 
other  one  covered  under  the  "stand  in 
the  shoes"  provision  of  §  37.23.  For 
instance,  a  private  bus  company  may  get 
an  operating  subsidy  from  a  state,  a 
jitney  service  may  have  a  franchise  from 
a  city  to  operate  on  a  certain  route,  and 
taxis  and  other  private  transportation 
services  are  often  regulated  by  state  and 
local  governments. 

Comments  from  disability  groups 
generally  urged  that,  particularly  in  the 
case  of  subsidies,  these  entities  be 
subject  to  public  entity  rules.  Without 
the  subsidies,  the  comments  reasoned, 
the  service  would  not  be  economical  to 
provide,  so  the  existence  of  the  service 
becomes,  to  a  large  extent,  a  public 
creature.  Comments  from  private 
transportation  providers  took  the 
opposite  tack,  saying  that  receipt  of  a 
subsidy  did  not  transmute  a  private 
entity  into  a  public  entity  and  that 
application  of  public  entity  requirements 
(especially  complementary  paratransit) 
would  lead  to  the  abandonment  of 
service. 

In  the  Department's  view,  the  statute 
requires  that  (aside  from  the  "stand  in 
the  shoes"  situation  of  §  37.23)  we  look 
to  the  nature  of  the  entity  itself,  not  to 
its  relationship  with  other  entities,  to 
determine  the  proper  provisions  to 
apply.  The  statute  itself  defines  a  public 
entity.  Something  that  is  a  private  entity, 
and  hence  does  not  come  within  the 
public  entity  definition,  cannot 
appropriately  be  categorized  as  a  public 
entity  under  the  rule.  Consequently,  this 
section  provides  that  a  private  entity 
that  receives  a  state  or  local  subsidy  or 
a  franchise  from  a  public  entity,  or  is 


regulated  by  a  public  entity,  is  not  for 
that  reason  regulated  under  Title  II. 

Public  accommodations  subject  to  the 
DOJ  Title  III  regulations  (e.g.,  hotels,  car 
rental  agencies,  historical  or  theme 
parks)  are  the  classic  examples  of 
private  entities  not  primarily  engaged  in 
the  business  of  transporting  people. 
They  do,  in  many  instances,  provide 
shuttles  and  other  transportation 
services  to  people.  The  only  question  to 
consider  is  whether  these  systems  are 
demand  responsive  or  fixed  route. 

The  only  comments  to  focus  on  this 
issue  were  from  two  major  car  rental 
organizations.  They  argued  that  the 
regulation  should  explicitly  provide  that 
systems  organized  like  theirs  were 
demand  responsive.  Their  arguments 
were  based  principally  on  the  premise 
that  a  rental  car  reservation  is  the 
equivalent  of  a  user-initiated  request  for 
shuttle  service  and  on  factual  assertions 
that  the  companies  in  question  do  not  in 
fact  have  schedules  or  set  intervals  for 
their  shuttle  services.  During  a 
discussion  of  this  issue  in  the  Advisory 
Committee  involving  one  of  the 
commenters,  disability  group 
representatives  questioned  the  accuracy 
of  these  assertions,  based  on  their 
experience  as  customers. 

The  Department  is  very  willing  to 
believe  that  some  car  rental  shuttles 
operate  in  a  demand  responsive  mode. 
As  the  two  commenters  themselves 
noted,  however,  some  car  rental  shuttles 
may  operate  as  fixed  route  systems.  The 
Department  has  not  made  an 
independent  investigation  of  the  facts 
concerning  the  variety  of  shuttles 
operated  by  car  rental  agencies  or  other 
public  accommodations.  The  issue  is 
likely  to  be  affected  by  many  site- 
specific  circumstances.  It  is  not  clear 
that,  as  a  general  matter,  a  call  to 
reserve  a  rental  car  can  fairly  be 
equated  to  a  call  reserving  van 
transportation.  The  final  rule  recognizes 
the  need  for  case-by-case 
determinations,  and  provides  that 
demand-response  or  fixed  routes  rules, 
as  appropriate,  applying  each  case.  The 
possibility  of  variety  in  specific 
operational  circumstances  is  too  great  to 
allow  fur  an  across-the-board  rule. 

Another  situation  about  which  a  few 
commenters  inquired  concerns 
conveyances  people  ride,  not  so  much  as 
a  means  of  getting  from  Point  A  to  Point 
B,  but  as  a  recreational  activity  or  close 
adjunct  to  a  rec/eational  activity. 
Amusement  park  rides,  ski  lifts,  and 
historic  trolley  or  rail  cars  operated  in 
museum  settings  are  examples  of  such 
conveyances.  In  our  view,  it  makes 
sense  to  regard  these  conveyances  not 
as  "transportation"  at  all,  but  simply  as 
one  part  of  public  accommodations 


provided  by  the  entities  in  question. 
This  does  not  mean  that  these 
conveyances  escape  ADA  regulation; 
DOJ  regulations  under  title  II  or  title  III 
of  the  ADA  cover  them. 

Transportation  services  offered  by 
employers  (e.g..  motor  pool  vehicles, 
employer-sponsored  van  pools  or  shuttle 
services  which  are  limited  to  employees) 
are  another  category  this  section 
clarifies.  Such  employee  transportation 
is  not  part  of  a  public  accommodation  or 
designated  or  specified  public 
transportation.  It  does  not  come  within 
the  scope  of  sections  222,  224,  302  or  304 
of  the  ADA.  It  would,  however,  be 
covered  by  tide  I  of  the  ADA  (and,  with 
respect  to  public  entities  title  II  as  well) 
since  it  is  a  term,  condition,  or  benefit  of 
employment.  The  EEOC  and  DOJ  Title  II 
ADA  rules  cover  such  services. 

One  commenter  asked  that  the  rule 
specifically  mention  that  the 
transportation  provisions  of  the  ADA  do 
not  apply  to  religious  organizations.  We 
have  done  so;  such  services  are  not 
covered  by  the  ADA. 

The  Department  also  was  asked  for 
clarification  of  situations  in  which  a 
parent  company  is  not  primarily 
engaged  in  the  business  of  transporting, 
but  a  subsidiary  or  division  is  primarily 
so  engaged.  To  which  organization  does 
one  look  in  deciding  which  set  of  ADA 
requirements  apply?  The  Department 
believes  that  it  is  most  consistent  with 
the  ADA  to  look  at  the  entity  that  is 
actually  providing  the  transportation — 
even  if  this  entity  is  a  smaller  part  or 
subsidiary  of  a  larger  organization. 
When  there  is  not  actually  a  separate 
subsidiary  company  involved,  a 
"primarily  engaged"  segment  of  the 
larger  company  that  is  operationally 
distinct  from  the  rest  of  the  company  is 
relevant  for  this  purpose. 

The  ADA  defines  intercity  rail  as 
service  provided  by  Amtrak.  There  may 
be  present  or  future  rail  systems  which 
provide  service  having  all  the 
characteristics  of  intercity  service 
except  Operation  by  Amtrak.  For 
example,  planning  is  now  underway  for 
a  number  of  high-speed  rail  systems.  In 
addition,  DOT  is  aware  of  a  private 
intercity  rail  service  which  attaches 
private  rail  cars  to  Amtrak  trains  on 
some  routes.  Other  private  intercity  rail 
services  could  be  created  in  the  future. 

High-speed  rail  service,  as  it  is 
envisioned,  shares  so  many  operating 
characteristics  with  intercity  rail  service 
that  we  believe  it  is  sensible  to  apply 
intercity  rail  requirements  to  it.  For  high- 
speed rail  systems  operated  by  public 
entities,  the  rule  would  apply  intercity 
rail  requirements  to  such  systems.  For 
private  rail  systems,  §  37.107  governs 
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acquisition  of  rail  cars,  while  facilities 
and  other  matters  are  subject  to  DOJ 
Title  III  rules.  Both  for  rail  cars  and  rail 
facilities,  these  requirements  apply  to 
private  rail  systems  the  requirements  of 
ATBCB  guidelines. 

Subpart  C — Transportation  Facilities 

Section  37.41     Construction  of 
Transportation  Facilities  by  Public 
Entities 

Section  37.41  contains  the  general 
requirement  that  all  new  facilities 
constructed  after  January  26. 1992,  be 
accessible  to  and  usable  by  individuals 
with  disabilities.  This  provision  tracks 
the  statute  closely,  and  is  analogous  to 
provisions  in  the  DOJ  regulations. 
Section  226  of  the  ADA  provides  little 
discretion  concerning  this  requirement. 
There  were  no  comments  on  this 
provision  and  the  final  rule  makes  no 
changes  to  the  proposal. 

Section  37.43    Alteration  of 
Transportation  Facilities  by  Public 
Entities 

This  section  sets  out  the  accessibility 
requirements  that  apply  when  a  public 
entity  undertakes  an  alteration  of  an 
existing  facility.  In  general,  the  section 
requires  that  any  alteration  undertaken 
to  an  existing  facility,  to  the  maximum 
extent  feasible,  result  in  the  altered  area 
being  accessible  to  and  usable  by 
individuals  with  disabilities,  including 
persons  who  use  wheelchairs.  As  noted 
in  the  proposed  rule,  the  provisions 
follow  closely  those  adopted  by  the 
DOJ.  in  its  regulations  implementing  title 
III  of  the  ADA  (49  CFR  part  36,  July  26, 
1992,  56  PR  35544).  Also  noted  in  the 
proposed  rule,  we  made  minor  changes 
to  the  DOJ  language  for  purposes  of 
specific  references  to  transportation 
facilities — e.g.,  references  to  intercity 
and  commuter  rail  stations. 

As  proposed,  the  section  would 
require  specific  activities  whenever  an 
alteration  of  an  existing  facility  is 
undertaken.  These  include: 

(1)  If  the  alteration  is  made  to  a 
primary  function  area,  (or  access  to  an 
area  containing  a  primary  function),  the 
entity  shall  make  the  alteration  in  such  a 
way  as  to  ensure  that  the  path  of  travel 
to  the  altered  area  and  the  restrooms, 
telephones  and  drinking  fountains 
servicing  the  altered  area  are  readily 
accessible  to  and  usable  by  individuals 
with  disabilities,  including  individuals 
who  use  wheelchairs. 

(2)  Alterations  to  drinking  fountains, 
telephones,  and  restrooms  do  not  have 
to  be  completed  if  the  cost  and  scope  of 
making  them  accessible  is 
disproportionate. 


(3)  The  requirement  goes  into  effect 
for  alterations  begun  after  January  25, 
1992. 

(4)  The  term  "maximum  extent 
feasible"  was  defined  to  mean  that  all 
changes  that  are  possible  must  be  made. 

(5)  Primary  function  was  defined  to 
mean  a  major  activity  for  which  the 
facility  is  intended.  The  proposed  rule 
contained  a  non-exclusive  list  which 
included  the  following  areas  in  the 
primary  function  area;  Ticket  purchase 
and  collection  areas,  train  or  bus 
platforms,  baggage  checking  and  return 
areas,  and  employment  areas. 

(6)  The  proposed  rule  defined  "path  of 
travel"  to  mean  a  continuous, 
unobstructed  way  of  pedestrian  passage 
by  means  of  which  the  altered  area  may 
be  approached,  entered,  and  exited,  and 
which  connects  the  altered  area  with  an 
exterior  approach  and  includes 
restrooms,  telephones,  and  drinking 
fountains  serving  the  altered  area.  If 
changes  to  the  path  of  travel  are 
disproportionate,  then  only  those 
changes  which  are  not  disproportionate 
are  to  be  completed,  and; 

(7)  The  final  rule  proposed  a  range  of 
costs  for  determining  when  an  alteration 
is  disproportionate.  The  three 
percentages  were  10  percent,  20  percent 
and  30  percent. 

The  preamble  to  the  proposed  rule 
also  stated  that  the  Department  would 
remain  consistent  with  the  DOJ  in  this 
area  (and  forward  any  comments  on  this 
section  to  them  for  review).  Over  25 
comments  were  submitted  on  this 
section,  principally  from  older  rail 
providers  and  disability  groups.  The 
provision  that  drew  the  most  comment 
was  the  percentage  to  be  used  to 
determine  disproportionality.  The 
majority  of  commenters  (principally 
transit  providers)  recommended  that  the 
figure  be  10  percent.  Those 
recommending  10  percent  indicated  that 
this  figure  should  be  used  since  many  of 
the  providers  will  be  using  all  available 
resources  to  meet  the  key  station 
requirements  under  the  ADA. 

Several  commenters  (including 
disability  groups  and  some  transit 
providers)  recommended  either  20  or  30 
percent.  One  person  with  disabilities 
recommended  that  no  percentage  by 
used,  and  that  the  exception  to  full 
accessibility  be  granted  only  when 
undue  financial  hardship  is 
demonstrated.  Some  transit  industry 
commenters  recommended  that  the 
disproportionality  rule  apply  as  a 
percentage  of  the  passenger  service  area 
that  is  scheduled  for  alteration  (and  not 
apply  to  alterations  of  railbeds  and  the 
like). 

A  person  with  a  disability  expressed 
concern  over  how  costs  are  counted  in 


determining  disproportionality.  This 
concern  is  what  might  be  called 
"goldplating",  lumping  the  entire  cost  of 
a  change  into  the  cost  of  making  the 
item  accessible  (e.g.,  counting  the  cost  of 
complete  new  doors  and  frames  instead 
of  counting  only  the  cost  of  replacing 
smooth  knobs  with  levers).  Another 
commenter  stated  that  providers  who  do 
not  charge  a  fare  for  persons  using 
wheelchairs  or  the  blind  should  not  be 
required  to  make  ticket  purchase  areas 
accessible. 

As  we  said  in  the  preamble  to  the 
proposed  rule,  the  Department  is 
following  the  decision  reached  by  the 
DOJ  in  determining  an  equitable 
percentage  of  work  to  be  done.  DOJ.  in 
its  final  rule  for  public  accommodations, 
specifies  that  the  apphcable  percentage 
shall  be  20  percent  of  the  alteration.  The 
Department  continues  to  concur  in  the 
rationale  and  result  promulgated  by 
DOJ,  and  we  accordingly  have  adopted 
20  percent  in  our  final  rule  as  well.  We 
agree  with  the  comment,  however,  that 
the  base  changes  should  be  based  on 
changes  to  the  passenger  service  area 
that  is  scheduled  for  alteration,  and  that 
"goldplating"  not  be  allowed.  The 
preamble  to  the  DOJ  final  rule  contains 
a  discussion  of  this  decision,  and  we 
recommend  it  for  more  background  on 
the  decision. 

The  requirement  to  make  changes  to 
the  maximum  extent  feasible  drew 
several  comments  as  well.  One 
commenter  recommended  that  the 
definition  be  expanded  beyond  the 
limited  area  of  physical  impossibihty.  A 
person  with  disabilities  thinks  that  much 
of  the  difficulty  with  the  concept  of 
"feasibility"  could  be  avoided  if  "such 
decisions  at  the  local  level  include  as 
participants  representatives  of  the 
disabled  community.  There  seems  to  be 
an  inordinate  amount  of  reluctance  to 
consult  persons  within  the  disabled 
population,  but  many  of  us  have  a  great 
deal  of  skill  at  finding  the  most  cost 
effective  method  for  getting  rid  of 
architectural  barriers." 

The  Senate  Report  provides  guidance 
on  what  the  phrase  "maximum  extent 
feasible"  means — 

The  phrase  "to  the  maximum  extent 
feasible"  has  been  included  to  allow  for  the 
occasional  case  in  which  the  nature  of  an 
existing  facility  is  such  as  to  make  it  virtually 
impossible  to  renovate  the  building  in  a 
manner  that  results  in  its  being  entirely 
accessible  to  and  usable  by  individuals  with 
disabilities.  In  all  such  cases,  however,  the 
alteration  should  provide  the  maximum 
amount  of  physical  accessibility  feasible. 

Thus,  for  example  the  term  "to  the 
maximum  extent  feasible"  should  be 
construed  as  not  requiring  entities  to  make 
building  alterations  that  have  httle  likelihood 
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of  being  accomplished  without  removing  or 
altering  a  load-bearing  structural  member 
unless  the  load-bearing  structural  member  is 
otherwise  being  removed  or  altered  as  part  of 
the  alteration.  (S.Rept.  101-116,  at  68). 

The  Department  has  not  made  changes 
to  the  final  rule  regarding  the  term 
"maximum  extent  feasible".  Our 
definition  of  the  term  is  consistent  with 
that  of  the  DOJ,  whose  rationale  we 
concur  with  and  support. 

The  definition  of  "to  the  maximimi 
extent  feasible"  contained  in  the  DOJ 
rule  also  points  out  that  "[I]f  providing 
accessibility  in  conformance  with  this 
section  to  individuals  with  certain 
disabilities  (e.g.,  those  who  use 
wheelchairs)  would  not  be  feasible,  the 
facility  shall  be  made  accessible  to 
persons  with  other  types  of  disabilties 
(e.g.,  those  who  use  crutches,  those  who 
have  impaired  vision  or  hearing,  or 
those  who  have  other  impairments."  (28 
CFR  36.402(c),  56  PR  35600,  July  26, 
1991). 

A  few  commenters  recommended  that 
we  add  waiting  areas  to  the  list  of 
examples  included  to  show  the  kinds  of 
areas  included  in  "primary  function". 
The  Department  has  added  waiting 
areas. 

Finally,  several  comments  asked  the 
Department  to  define  the  term  "begin", 
in  the  context  of  "begin  an  alteration" 
that  is  subject  to  this  provision.  Other 
commenters  noted  that  we  used  the  term 
"begin"  and  "make"  in  the  same  section 
and  sought  clarification  whether  they 
mean  the  same. 

The  final  rule  includes  a  definition  of 
"begin"  in  the  context  of  alterations  to 
mean  when  a  notice  to  proceed  or  work 
order  is  issued.  Two  terms  are  used 
(instead  of  only  notice  to  proceed  as  in 
the  context  of  new  construction) 
because  many  alterations  may  be 
carried  out  by  the  entity  itself,  in  which 
case  the  only  triggering  event  would  be 
a  work  order  or  similar  authorization  to 
begin. 

The  Department  has  removed  the 
word  "make"  from  the  text  of  this 
provision  and  replaced  it  with  "begin" 
to  avoid  confusion. 

Section  37.45    Construction  and 
Alteration  of  Transportation  Facilities 
by  Private  Entities 

This  section  provides  a  cross- 
reference  to  the  DOJ  regulations  that 
implement  title  III  of  the  ADA  (28  CFR 
part  36),  since  construction  or  alteration 
of  a  transportation  facility  by  a  private 
entity  is  covered  by  the  DOJ  regulation, 
not  dot's.  There  were  no  comments  on 
this  section  and  no  change  has  been 
made  to  the  proposed  rule. 


Section  37.47    Key  Stations  in  Light  and 
Rapid  Rail  Systems 

Section  37.51    Key  Stations  in 
Commuter  Rail  Systems 

The  issues  and  comments  related  to 
key  stations  were  very  similar  for  both 
these  sections,  so  we  discuss  them 
together. 

The  NPRM  set  out  several  criteria  for 
rail  operators  to  consider  in  designating 
key  stations.  Despite  an  explanation  to 
the  contrary  in  the  preamble,  a  number 
of  commenters  appeared  to  think  that 
the  criteria  were  mandatory  (i.e.,  that 
every  station  that  fit  one  of  the  criteria 
was  required  to  be  designated  as  a  key 
station).  We  have  added  language  to  the 
rule  to  clarify  further  the  point  that  the 
criteria  are  to  be  taken  into 
consideration,  but  are  not  mandatory 
criteria  in  this  sense. 

One  commenter  asked  that  if  the  local 
community  agreed  that  there  were  no 
key  stations  on  a  rail  line  that  needed  to 
be  accessible  (e.g.,  because  there  was 
accessible  bus  service  in  the  area),  it 
should  be  regarded  as  acceptable  not  to 
make  key  stations  accessible  (or  at  least 
to  apply  the  extended  timetable).  The 
Department  does  not  agree  with  this 
suggestion.  Key  station  accessibility  to 
commuter  rail  lines  is  required  by  the 
statute,  regardless  of  the  accessibility  of 
bus  service  in  the  area  (indeed,  under 
the  statute,  all  bus  service  eventually 
will  be  accessible).  The  30-year 
extended  time  frame  is  available  only 
where  extraordinarily  expensive 
changes  are  required  to  make  a  station 
accessible. 

One  commenter  asked  that  pre- 
existing local  agreements  related  to  the 
designation  of  key  stations  be  honored 
under  the  rule.  The  cases  of  such 
agreements  in  New  York  and 
Philadelphia  are  handled  separately  (see 
§  37.53).  Otherwise,  the  full  planning 
process  called  for  by  the  ADA  applies. 

There  were  relatively  few  comments 
on  the  specifics  of  the  key  station 
criteria  themselves.  One  that  came  up  in 
several  comments  was  that  "unless 
close  to  another  accessible  station" 
should  be  added  to  the  criterion 
concerning  high  ridership  stations.  We 
have  added  this  language  and  note  that 
"close"  is  a  relative  term.  What  is  close 
in  downtown  Boston,  for  example,  may 
not  be  close  in  a  more  suburban  setting. 

There  were  a  number  of  comments 
concerning  the  key  station  plans.  Under 
the  ADA,  rail  operators  must  prepare 
such  plans  and  forward  them  to  the 
Department.  DCT  approval  is  not 
required,  however.  Some  commenters, 
appearing  to  believe  that  DOT  approval 
is  necessary,  said  that  DOT  should 
commit  to  reviewing  the  plans  within  90 


days.  While  expeditious  review  of  plans 
is  always  desirable,  the  Department 
does  not  believe  it  is  necessary  to 
commit  to  a  specific  review  deadline, 
particularly  for  a  plan  it  need  not 
approve. 

Under  the  statute,  key  stations  must 
be  made  accessible  by  July  26, 1993. 
However,  extensions  of  up  to  30  years 
(light  and  rapid  rail)  or  20  years 
(commuter  rail)  can  be  made  for 
"extraordinarily  expensive" 
accessibility  modifications.  There  were 
a  substantial  number  of  comments  on 
how  these  provisions  should  be 
construed. 

Some  disability  group  comments 
suggested  that,  in  key  stations,  changes 
that  were  not  themselves 
extraordinarily  expensive  should  be 
made  by  July  1993,  even  in  stations 
which  had  been  granted  extensions  of 
the  deadline  based  on  the  need  for 
extraordinarily  expensive  changes.  Rail 
operators'  comments  disagreed,  some 
stating  that  non-extraordinarily 
expensive  modifications  should  not 
have  to  be  made  by  July  1993  if  the  key 
station  plan,  with  public  participation, 
provides  a  different  timetable.  It  was 
unrealistic  to  have  to  make  these 
modifications  by  that  date,  some  felt,  so 
DOT  should  prioritize  the  modifications. 

Another  suggestion  was  that  the 
"extraordinarily  expensive"  standard 
should  be  applied  system-wide  rather 
than  on  a  station-by-station  basis.  That 
is,  the  cumulative  costs  of  making 
changes  that,  considered  individually, 
are  non-extraordinarily  expensive, 
should  be  able  to  be  viewed  as 
extraordinarily  expensive  and  subject  to 
the  extension.  Finally,  there  were 
comments  from  both  disability  groups 
and  rail  operators  concerning  the  use  of 
mini-high  platforms  to  make  key  stations 
accessible.  The  former  thought  that  the 
use  of  mini-highs  should  be  regarded  as 
non-extraordinarily  expensive  and  the 
latter  disagreed. 

As  in  many  other  portions  of  the 
ADA,  the  statutory  language  on  this 
subject  is  quite  specific  and  explicit,  and 
the  Department  has  the  responsibility  to 
implement  the  provisions  as  Congress 
wrote  them.  Under  Section  227(b)(2)(B) 
of  the  statute,  the  Department  may 
extend  the  July  1993  accessibility 
deadline  for  up  to  30  years  for  light  and 
rapid  rail  "key  Stations  *   *   *  which 
stations  need  extraordinarily  expensive 
structural  changes  to,  or  replacement  of, 
existing  facilities."  For  commuter  rail 
systems,  under  Section 
242(e)(2)(A)(ii)(II)  of  the  ADA,  an 
extension  of  up  to  20  years  may  be 
granted  "in  a  case  where  the  raising  of 
the  entire  passenger  platform  is  the  only 
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means  available  of  attaining 
accessibility  or  where  other 
extraordinarily  expensive  structural 
changes  are  necessary  to  attain 
accessibility."  While  the  wording  of  the 
two  provisions  is  slightly  different,  the 
effect,  under  the  Department's 
construction,  is  the  same. 

Under  the  statute,  for  light  and  rapid 
rail,  extensions  of  the  deadline  for 
accessibility  may  be  granted  for  "key 
stations  *  *  *  which  stations"  need 
extraordinarily  expensive  changes.  For 
commuter  rail  systems,  an  extension 
may  be  granted  "in  a  case  where" 
raising  the  platform  or  other 
extraordinarily  expensive  modifications 
are  necessary  to  attain  accessibility. 
Accessibility  is-a  term  that  includes 
both  extraordinarily  expensive  and  non- 
extraordinarily  expensive  changes.  If  an 
extension  is  granted  because 
extraordinarily  expensive  changes  are 
needed  to  the  station,  the  extension 
consequently  applies  to  all  accessibility 
modifications  for  that  station. 

It  is  clear  from  the  statutory  language 
and  from  the  legislative  history  that  the 
statute  includes  only  a  "narrow 
exemption  [to  the  July  1993  deadline]  for 
facilities  where  the  only  means  of 
creating  accessibility  would  be  to  raise 
the  entire  platform  *  *  *  or  install  an 
elevator."  (S.  Kept.  101-116  at  56).  The 
Department  believes  that  it  is 
reasonable  to  construe  the  statute  to 
permit  changes  other  than  raising  the 
entire  platform  or  installing  an  elevator 
as  potentially  being  "extraordinarily 
expensive,"  but  only  if  their  cost  and 
magnitude  are  in  the  same  range  as 
elevator  installations  or  platform 
raisings.  For  example,  if  the  cost  of 
installing  a  mini-high  platform  is  in  that 
range,  it  could  be  considered  an 
extraordinarily  expensive  change.  If  not, 
then  the  mini-high  platform  would  have 
to  be  installed  by  July  1993. 

The  statute  clearly  requires 
accessibility  by  July  1993  except  for 
stations  where  an  "extraordinarily 
expensive"  extension  is  granted.  Just  as 
this  rule  cannot  amend  the  statutory 
mandate,  a  key  station  plan,  even  if 
warmly  endorsed  by  all  interested 
parties,  cannot  amend  the  statutory 
mandate.  In  stations  where  the 
compliance  deadline  is  not  extended, 
operators  are  required  to  make 
accessibility  modifications  by  July  1993. 
It  should  be  noted  as  well  that,  in 
determining  extension  periods  for  light 
and  rapid  rail  stations,  the  Department 
has  an  obligation  under  the  ADA  to 
ensure  that  at  least  two-thirds  of  the 
stations  are  accessible  within  20  years. 

The  Department  also  construes  the 
extension  provision  to  be  station- 
specific  in  its  effect.  Extensions  are 


possible  for  "key  stations  *   *   *  which 
stations"  need  extraordinarily 
expensive  modifications  or  "in  cases" 
where  the  entire  commuter  rail  station 
platform  must  be  raised.  The  fact  that 
the  cost  of  all  modifications  throughout 
the  system  other  than  platform  raisings 
or  elevator  installations,  taken  together, 
may  be  as  expensive  as  one  or  more 
platform  raisings  or  elevator 
installations,  does  not  create  a  "case"  or 
a  "station"  which  needs  extraordinarily 
expensive  changes.  To  adopt  this 
comment  would  be  to  expand  the  scope 
of  the  extension  provision  beyond  what 
the  statute  provides. 

One  comment  from  a  rail  operator 
said  that,  in  non-key  stations,  it  should 
not  be  necessary  to  make  accessibility 
modifications.  The  statute  requires  that, 
when  facilities  are  altered,  certain 
accessibility  modifications  be  made  (see 
§  37.43).  This  is  true  of  all  facilities,  not 
just  key  stations.  Another  comment 
suggested  that  a  lower 
"disproportionality"  percentage  apply  to 
key  station  modifications  than  to  other 
alterations.  This  comment 
misunderstands  the  relationship 
between  the  alteration  provisions  of 
§  37.43  and  this  section.  As  the 
commenter  says,  the  key  station 
requirement  is  a  special  retrofit 
requirement.  It  tells  rail  operators  to 
make  their  key  stations  accessible,  even 
where  it  is  extraordinarily  expensive  to 
do  so.  The  disproportionality  provision 
of  §  37.43  does  not  apply  to  key  station 
modifications  at  all;  if  it  did,  no  one 
would  ever  have  to  raise  a  platform  or 
install  an  elevator.  Disproportionality 
applies  to  modifications  triggered  by 
alterations  made  by  the  entity  at  its 
discretion,  not  to  station  retrofits 
mandated  by  the  key  station 
requirement. 

Comments  from  disability  groups 
stressed  the  importance  of  public 
participation  and  disability  community 
involvement  in  key  station  planning.  The 
regulation  clearly  requires  this 
involvement. 

Section  37.49    Designation  of 
Responsible  Persons  for  Intercity  and 
Commuter  Rail  Stations 

This  is  one  of  the  more  obscure  and 
complicated  provisions  of  the  statute.  Its 
intent  is  to  allocate  responsibility  for 
making  accessibility  modifications  "on 
an  equitable  basis"  among  public  entity 
station  owners  and  Amtrak  and 
commuter  railroads  that  operate  through 
a  station  (H.  Rept.  101-485,  part  4).  The 
House  Energy  and  Commerce 
Committee  recommended  that  the 
Department  apply  "the  principle  of 
'costs  to  the  cost-causer'  "  and  take 
other  sound  economic,  transportation. 


and  public  policy  considerations  into 
account  {Id].  The  statute  clearly 
exempts  private  entities  (e.g.,  freight 
railroads)  from  any  share  in  the  legal 
and  financial  responsibility  for 
accessibility  modifications. 

The  very  specific  statutory  language 
defining  "responsible  person"  may  well 
result  in  inequitable  treatment  among 
public  entity  station  owners  and 
passenger  railroads  in  some  situations, 
however.  In  the  situation  where  a  public 
entity  owns  more  than  50  percent  of  the 
station,  that  entity  is  the  responsible 
person  for  the  total  costs  of  station 
modification,  while  passenger  railroads 
(who  may  own  49  percent  of  the  station 
and  operate  train  service  through  it)  are 
not  obligated  for  any  share  of  the 
responsibility.  In  the  situation  where  a 
private  entity  owns  more  than  50 
percent  of  the  station,  by  contrast,  a 
public  entity  which  owns  49  percent  of 
the  station  is  not  obligated  for  any 
portion  of  the  responsibility.  Only 
railroads  running  trains  through  the 
station  are  obligated.  In  the  third 
situation,  in  which  no  one  owns  more 
than  50  percent  of  the  station,  both 
public  entity  owners  and  railroads 
operating  trains  through  the  station  have 
obligations. 

In  attempting  to  devise  regulatory 
provisions  allocating  responsibility  in  an 
equitable  manner,  the  Department  must 
work  within  these  statutory  constraints. 
For  this  reason,  we  cannot  make 
changes  to  accommodate  comments  that 
private  railroads  should  be  obligated  for 
a  share  of  the  responsibility  or  that 
public  entities  owning  more  than  50 
percent  of  a  station  should,  as  a  matter 
of  regulation,  be  entitled  to 
contributions  from  railroads  running 
service  through  the  station. 

The  NPRM  proposed  allocating  costs 
among  railroads  using  passenger 
boardings,  in  the  belief  that  this  measure 
most  aptly  captures  cost  causation. 
There  were  a  few  comments  on  this 
proposal.  Two  suggested  that  the 
Department  should  not  set  forth  any 
allocation  formula,  for  fear  it  would 
skew  negotiations  among  the  parties. 
Instead,  one  of  these  comments  said,  we 
should  require  an  agreement  among  the 
parties,  with  DOT  arbitration  in  the  case 
of  impasse.  The  statute  requires  our 
regulations  to  allocate  responsibility. 
Moreover,  while  we  strongly  believe 
parties  should  negotiate  an  agreement 
concerning  responsibility,  a  DOT 
arbitration  role  in  a  variety  of  local 
disputes  among  parties  seems 
impracticable. 

Other  comments  pointed  to  the 
multiplicity  of  ownership  arrangements 
in  stations  and  suggested  that  any 
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allocation  formula  is  bound  to  fit  many 
situations  awkwardly.  This  may  well  be 
true,  and  is  further  reason  to  encourage 
parties  to  negotiate.  However,  an 
allocation  standard  based  on  cost 
causation  is  called  for  under  the  ADA, 
and  we  are  obligated  to  establish  such  a 
mechanism.  No  comments  suggested 
that  using  passenger  boardings  was  not 
reasonably  related  to  cost  causation,  or 
that  some  other  criterion  would  work 
better. 

Finally,  a  commuter  rail  operator  said 
that  in  one  situation,  it  owned  a  station 
which  Amtrak  also  uses.  The  station 
would  not  be  a  key  station,  and  so  must 
become  accessible  only  because  it  is  an 
intercity  station.  In  this  situation,  the 
commuter  operator  said  it  should  not  be 
a  responsible  person.  As  mentioned 
above,  the  statute  is  quite  clear  on  who 
is  a  responsible  person,  and  this  may  be 
a  situation  in  which  the  effect  of  the 
clear  provisions  of  the  statute  seems 
inequitable  to  one  of  the  parties.  Again, 
negotiation  between  the  parties  may  be 
helpful. 

In  the  interest  of  greater  equity  in 
situations  where  no  party  owns  more 
than  50  percent  of  a  station,  the 
Department  has  made  one  modification 
to  the  proposed  rule.  That  modification 
divides  the  responsibility  for  such  a 
station  in  half  between  public  entity 
owners  (whether  or  not  they  are 
railroads  running  service  through  the 
station)  and  railroads  running  service 
through  the  station  (whether  or  not  they 
also  own  part  of  the  station). 
Responsibility  among  the  former  is 
divided  based  on  proportion  of  station 
ownership;  among  the  latter, 
responsibility  is  allocated  on  the  basis 
of  passenger  boardings.  A  party  that  is 
both  a  station  owner  and  a  railroad 
running  through  the  service  would  have 
a  portion  of  the  responsibility  on  each 
side  of  the  equation.  The  purpose  of  this 
modification  is  to  give  appropriate 
weight  to  both  sets  of  factors  that  count 
in  determining  responsibility. 

Section  37.53    Exception  for  New  York 
and  Philadelphia 

This  section  formally  recognizes  that 
agreements  concerning  key  station 
accessibility  in  New  York  City  and 
Philadelphia  have  identified  key 
stations,  which  designations  were 
intended  to  be  recognized  as  complying 
with  ADA  key  station  selection 
requirements. 

As  suggested  by  a  comment  from  one 
of  the  transit  providers  involved  in  the 
New  York  agreement,  the  entities 
involved  can  limit  their  key  station 
planning  process  to  issues  concerning 
the  timing  of  key  station  accessibility. 
This  entity  also  commented  that 


modifications  already  made  under  their 
agreement  should  be  grandfathered,  so 
that  they  do  not  need  to  be  re-modified 
to  conform  to  Access  Board  guidelines. 
The  section  references  §  37.9,  which 
addresses  this  concern.  Under  §  37.9, 
key  station  accessibility  alterations 
conforming  to  specified  prior  standards 
do  not  have  to  be  re-modified,  and 
alterations  begun  after  January  26, 1992 
(including  forthcoming  key  station 
modifications  under  the  New  York  and 
Philadelphia  agreements),  must  meet  the 
requirements  of  appendix  A  to  this  part. 

Section  37.55    Intercity  Rail  Station 
Accessibility 

There  were  few  comments  concerning 
this  section,  which  is  taken  directly  from 
the  statute.  The  final  rule  version  is  not 
changed  from  the  NPRM. 

Section  37.57    Required  cooperation 

There  were  few  comments  concerning 
this  section,  which  is  taken  directly  from 
the  statute.  The  final  rule  version  is  not 
changed  from  the  NPRM. 

Section  37.59    Differences  in 
Accessibility  Completion  Date 
Requirements 

Commenters  to  various  facilities 
accessibility  provisions  of  the  NPRM 
noted  that  the  same  station,  or  portions 
of  the  same  station,  may  have  different 
accessibility  completion  date 
requirements.  For  example,  if  a  station 
serves  both  rapid  and  commuter  rail 
systems,  there  is  a  potential  for  the 
accessibility  deadline  to  be  extended  to 
2010  for  commuter  purposes  and  2020  for 
rapid  rail  purposes.  A  similar  situation 
could  occur  if  an  extension  were  granted 
to  a  station  for  commuter  rail  purposes 
but  not  for  rapid  rail  purposes,  or  if 
extensions  of  different  lengths  (e.g.,  5 
and  10  years)  were  granted. 
Commenters  on  this  subject  (mostly 
from  the  disability  community)  said  that 
in  such  a  case,  the  earlier  deadline 
should  prevail. 

Though  in  considering  extensions  the 
Department  will  attempt  to  avoid  such 
situations,  it  is  reasonable  to  have  a 
regulatory  provision  clarifying  the 
matter.  The  principle  at  work  here  is 
that  if  part  of  a  station  can  be  made 
accessible  after  another  part,  the  "late" 
part  of  the  work  should  not  get  in  the 
way  of  people's  use  of  the  "early"  part. 
Consequently,  common  elements  of  the 
station,  parts  of  the  facility  serving  the 
rail  system  with  the  earlier  completion 
date,  and  an  accessible  path  from 
common  elements  to  the  portion  of  the 
facility  serving  the  rail  system  with  the 
earlier  completion  date  would  have  to 
be  completed  by  the  date  for  the  "early" 
portion  of  the  work. 


Section  37.61    Public  Transportation 
Programs  and  Activities  in  Existing 
Facilities 

Proposed  §  37.35  implements  section 
228(a)  of  the  ADA  and  establishes  the 
general  requirement  for  entities  to 
operate  their  transportation  facilities  in 
a  manner  that,  when  viewed  in  its 
entirety,  the  program  or  activity  is 
accessible  to  and  usable  by  individuals 
with  disabilities.  The  section  clearly 
excludes  from  this  requirement  access 
by  persons  in  wheelchairs,  unless  these 
changes  would  be  necessitated  by  the 
alterations  or  key  station  provisions. 

This  provision  is  intended  to  cover 
activities  and  programs  of  an  entity  that 
does  not  rise  to  the  level  of  alteration. 
Even  if  an  entity  is  not  making 
alterations  to  a  facility,  it  has  a 
responsibility  to  conduct  its  program  in 
an  accessible  manner.  There  were 
several  comments  submitted  on  this 
proposal,  making  specific  suggestions 
about  what  this  nondiscrimination 
provision  should  include.  Several 
commenters  recommended  that  the 
Department  prescribe  what  must  be 
done  in  each  facility  to  meet  this  non- 
discrimination provision.  An  identical 
list  of  proposed  modifications  was 
submitted  by  two  organizations.  Their 
suggestions  include: 

— Farecards,  schedules,  and  other  services 
which  are  available  in  a  facility  that  is  not 
wheelchair-accessible  must  be  made 
available  in  some  other  way,  if  the 
farecards,  schedules,  and  other  services 
pertain  to  portions  of  the  transit  program 
which  could  be  used  by  such  persons. 

— Some  means  of  edge  detection  on  rail 
platforms  should  be  provided  for  the  safety 
of  all  patrons  including  those  with  visual 
impairments,  in  compliance  with  the 
Architectural  and  Transportation  Barriers 
Compliance  Board  (Access  Board)'s 
proposed  transit  facility  standards,  10.3.1 
part  (12). 

— Adequate  lighting  should  be  provided  to 
assist  all  patrons  including  those  with 
visuai  impairments,  in  compliance  with  the 
Access  Board's  proposed  transit  facility 
standards,  10.3.1  part  (12). 

— Telecommunication  Display  Devices 

(TDD's)  should  be  available  for  use  by  deaf 
and  speech-impaired  persons,  in 
compliance  with  the  ATBCB's  proposed 
transit  facility  standards,  10.3.1  part  (13). 

— Signage  should  be  accessible  to  people 
with  visual  impairments,  in  compliance 
with  the  ATBCB's  proposed  transit  facility 
standards,  10.3.1  parts  (6),  (7).  and  (8). 

— Pathways  should  be  continuous  to  assist  all 
patrons  including  those  with  visual  and 
ambulatory  impairments,  in  compliance 
with  the  ATBCB's  proposed  transit  facility 
standards,  10.3.1  part  (14). 

— Public  address  systems  and  clocks  shall  be 
accessible  to  assist  all  patrons  including 
those  with  sensory  impairments  in 
compliance  with  the  ATBCB's  proposed 
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transit  facility  standards,  10.3.1  parts  (15) 
and  (16). 

Other  comments  included  more 
general  recommendations  that  certain 
accessibility  features  be  provided,  such 
as  edge  detection  on  rail  platforms, 
adequate  lighting,  TDD's,  signage,  and 
public  address  systems  and  clocks. 

We  agree  with  the  commenters  that 
these  or  similar  changes  should  be  done 
to  make  facihties  more  "user  friendly". 
We  do  not,  however,  beheve  the 
Department  should  prescribe  one  list  of 
things  that  would  be  appropriate  for  all 
stations.  For  example,  we  believe  that 
tactile  strips  are  a  valuable  addition  to 
platforms  which  have  drop-offs.  We  also 
believe  that  most  larger  systems,  to  the 
extent  they  publish  schedules,  should 
make  those  schedules  readily  available 
in  alternative  formats.  We  do  not 
believe,  however,  that  there  is  one 
correct  list.  We  encourage  entities  to 
find  this  another  area  which  benefits 
from  their  commitment  to  far-reaching 
public  participation  efforts. 

Subpart  D — Acquisition  of  Accessible 
Vehicles  by  Public  Entities 

Section  37. 71    Purchase  or  Lease  of 
New  Non-Rail  Vehicles  by  Public 
Entities  Operating  Fixed  Route  Systems 

Section  37.51  of  the  NPRM  set  out  the 
basic  acquisition  requirements  for  a 
public  entity  purchasing  a  new  vehicle. 
The  proposal  was  the  same  as  the  final 
rule  issued  by  the  Department  on 
October  4, 1990,  to  implement  the 
vehicle  acquisition  requirements  that 
went  into  effect  August  26, 1990. 
Generally,  the  section  requires  any 
public  entity  which  purchases  or  leases 
a  new  vehicle  to  acquire  an  accessible 
vehicle.  There  is  a  waiver  provision  if 
lifts  are  unavailable  and  certain  other 
criteria  are  met.  The  proposed  rule 
indicates  that  any  waiver  would  be  for  a 
temporary  period  only,  and  that  the 
vehicles  would  have  to  be  retrofitted 
with  the  lifts  as  soon  as  they  were 
available. 

In  the  April  proposal,  the  Department 
sought  comment  on  two  proposed  rule 
provisions.  The  first  would  require  a 
public  hearing  before  a  waiver  request 
is  submitted  to  UMTA.  The  second  issue 
flagged  for  comment  was  the  possible 
action  to  be  taken  by  the  Administrator 
in  cases  where  an  entity  fraudulently 
applies  for  a  waiver;  sanctions  include 
canceling  the  waiver  and  other 
appropriate  action. 

The  comments  almost  unanimously 
supported  requiring  a  public  hearing 
before  public  entities  could  request  a 
waiver.  Although  many  fewer  persons 
commented  on  the  sanctions  provision, 
those  who  did  comment  agreed  with  the 


provision.  Both  the  public  hearing 
provision  and  possible  sanctions 
provision  have  been  retained  in  the  final 
rule.  There  is  no  change  in  the  proposed 
rule  language. 

Section  37. 73    Purchase  or  Lease  of 
Used  Non-Rail  Vehicles  by  Public 
Entities  Operating  a  Fixed  Route 
System 

The  NPRM  provision  is  almost 
identical  to  the  October  4, 1990,  final 
rule  implementing  the  acquisition 
requirements  of  the  ADA  that  went  into 
effect  on  August  26, 1990.  As  with  new 
vehicles,  an  acquisition  of  a  used 
vehicle  would  have  to  be  for  an 
accessible  vehicle.  The  proposal 
included  an  exception,  for  situations  in 
which  the  transit  provider  makes  a  good 
faith  effort  to  obtain  accessible  used 
vehicles  but  does  not  succeed  in  finding 
them.  The  section  specifies  what  would 
constitute  a  good  faith  effort,  and 
requires  that  the  entity  retain  for  two 
years  documentation  of  that  effort,  and 
that  the  information  be  available  to 
UMTA  and  the  public. 

Three  comments  were  submitted  on 
this  provision.  One  commenter  noted 
agreement  with  the  section  as  written. 
Two  comments  wanted  the  Department 
to  specify  that  good  faith  efforts  should 
include  notification  of  the  entity's 
advisory  committee,  retention  of  records 
for  5  years,  and  establishment  of  a 
national  clearinghouse  for  used  vehicles. 
While  the  Department  agrees  that,  in 
practice,  it  may  be  a  good  idea  for  an 
entity  to  retain  these  records  for  five 
years,  we  believe  that  a  shorter  period  is 
adequate  to  ensure  compliance  with  the 
provision.  However,  in  order  to  ensure 
that  records  remain  on  file  at  the  time  of 
UMTA's  triennial  reviews  of  transit 
authorities,  we  are  extending  the  record 
retention  period  to  three  years. 

With  regard  to  the  request  that  the 
entity  be  required  to  notify  its  "advisory 
committee",  we  also  do  not  think  that 
this  is  necessary.  The  public 
participation  requirements  involved  in 
the  development  of  the  paratransit  plans 
for  all  fixed  route  operators  requires  an 
ongoing  relationship,  including 
extensive  outreach,  to  the  community 
likely  to  be  using  its  accessible  service. 
We  believe  that  it  will  be  difficult  to 
comply  with  the  public  participation 
requirements  and  not  maintain  a 
dialogue  with  the  affected  community. 

We  note,  however,  that  the  regulation 
does  not  specify  the  establishment  of  an 
advisory  board  perse.  We  do  require 
effective  communication  on  the  part  of 
all  concerned.  Finally,  at  this  time  the 
Department  has  not  provided  for  any 
type  of  national  clearinghouse.  There 
are  several  industry  publications  which 


provide  adequate  opportunity  for  this 
type  of  information  sharing. 

Section  37.75    Remanufacture  of  Non- 
Rail  Vehicles  and  Purchase  or  Lease  of 
Remanufactured  Non-Rail  Vehicles  by 
Public  Entities  Operating  Fixed  Route 
Systems 

The  April  4, 1991,  proposed  rule 
provision  is  the  same  as  the  final  rule 
provision  of  October  4, 1990, 
implementing  the  provisions  of  the  ADA 
that  went  into  effect  on  August  26, 1990. 
Generally,  this  section  tracks  the  statute 
rather  closely,  and  contains  the 
following  provisions. 

First,  it  requires  any  public  entity 
operating  a  fixed  route  system  to 
purchase  only  an  accessible 
remanufactured  vehicle  if  it  is 
remanufactured  after  August  25, 1990.  If 
the  entity  contracts  or  undertakes  the 
remanufacture  after  August  25, 1990,  the 
remanufacture  must  be  accessible.  The 
ADA  and  its  legislative  history  make  it 
clear  that  remanufacture  includes 
changes  to  the  structure  of  the  vehicle 
that  extend  the  useful  life  of  the  vehicle 
for  five  years.  It  clearly  is  not  intended 
to  capture  things  such  as  engine 
overhauls  and  smaller  repairs. 

The  statute  and  the  rule  include  an 
exception  for  the  remanufacture  of 
historical  vehicles.  This  exception 
applies  to  the  remanufacture  of  or 
purchase  of  a  remanufactured  vehicle  in 
a  case  where  (1)  the  vehicle  is  of  historic 
character;  (2)  it  operates  solely  on  a 
segment  of  a  fixed  route  system  which  is 
on  the  National  Register  of  Historic 
Places:  and  (3)  making  the  vehicle 
accessible  would  significantly  alter  its 
historic  character.  The  exception  only 
extends  to  the  remanufacture  that  would 
alter  the  historic  character  of  the 
vehicle.  All  modifications  that  can  be 
made  without  altering  the  historic 
character  (such  as  slip  resistant  flooring) 
must  be  made. 

Of  the  two  comments  received,  one 
supported  the  provision,  and  the  other 
said  UMTA  should  prohibit  the 
acquisition  with  federal  funds  of  any 
remanufactured  vehicle  that  is  not 
accessible. 

While  we  agree  that  all  vehicles 
should  be  accessible  to  the  extent 
possible,  the  statute  is  very  clear 
concerning  this  exception.  The  final  rule 
remains  unchanged  from  the  proposal. 

Section  37. 77    Purchase  or  Lease  of 
New  Non-Rail  Vehicles  by  Public 
Entities  Operating  a  Demand 
Responsive  System  for  the  General 
Public 

Section  224  of  the  ADA  requires  that  a 
public  entity  operating  a  demand 
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responsive  system  must  purchase  or 
lease  accessible  new  vehicles  for  which 
a  solicitation  is  made  after  August  25, 
1990,  unless  the  system,  when  viewed  in 
its  entirety,  provides  a  level  of  service  to 
individuals  with  disabilities,  including 
individuals  who  use  wheelchairs, 
equivalent  to  the  level  of  service 
provided  to  individuals  without 
disabilities.  The  April  4,  1991  proposed 
rule  is  the  same  as  the  October  4,  1990 
final  rule  which  promulgated  the 
immediately  effective  acquisitions 
requirements  of  the  ADA. 

Fifteen  comments  were  submitted  on 
this  section,  nearly  all  referring  to 
vanpools.  The  most  consistent 
response — from  transit  organizations — 
was  that  vanpools  are  a  unique  type  of 
entity  and  should  be  treated  as  such. 
Others  commented  that  some  vanpools 
are  not  true  public  entities,  since  the 
drivers  are  not  employees  of  the  transit 
system.  One  respondent  noted  the 
difficulty  of  reconciling  requirements  for 
vanpool  drivers,  who  take  on  voluntary 
responsibility,  with  requirements  for 
drivers/operators  in  other  forms  of 
transit  to  operate  lifts  and  securement 
devices.  Some  commented  on  the  cost- 
sensitivity  of  vanpools  and  the  negative 
impact  if  all  vehicles  must  have  lifts.  A 
few  respondents  asked  that  a  certain 
percentage  of  the  vanpool  vehicles  be 
fitted  with  lifts.  Others  suggested  that 
lifts  be  made  available  upon  request. 
For  the  opposing  point  of  view,  two 
agreed  with  the  written  definition  and 
another  thought  vanpools  should  be 
treated  as  demand  responsive. 

The  Department  has  established  a 
separate  section  on  vanpools  (§  37.31), 
and  these  comments  are  discussed  in 
the  context  of  that  section,  earlier  in  this 
preamble. 

One  commenter  requested 
clarification  of  what  "accessible  when 
viewed  in  its  entirety"  means  in  the 
context  of  a  demand  responsive  system. 
First,  it  is  important  to  note  that  this 
exception  applies  only  to  demand 
responsive  systems  (and  not  fixed  route 
systems).  The  ADA's  concept  of 
"equivalent  service"  means  that  when 
all  aspects  of  a  transportation  system 
are  analyzed,  equal  opportunities  for 
each  individual  with  a  disability  to  use 
the  transportation  system  must  exist. 
For  example,  the  time  delay  between  a 
phone  call  to  access  the  demand 
responsive  system  and  pick  up  the 
individual  is  not  to  be  greater  because 
the  individual  needs  a  lift  or  ramp  or 
other  accommodation  to  access  the 
vehicle. 

Consistent  with  Section  224  of  the 
ADA  and  its  legislative  history  (See, 
e.g.,  H.Rept.  101-184,  Pt.  2,  at  95;  S.Rept. 
101-116  at  54),  the  Department  has 


specified  certain  service  criteria  that  are 
to  be  used  when  determining  if  the 
service  is  equivalent.  As  in  previous 
rulemakings  on  this  provision,  the 
standards  (which  include  service  area, 
response  time,  fares,  hours  and  days  of 
service,  trip  purpose  restrictions, 
information  and  reservations  capability, 
and  other  capacity  constraints)  are  not 
absolute  standards.  They  do  not  say,  for 
example,  that  a  person  with  a  disability 
must  be  picked  up  in  a  specified  number 
of  hours.  The  requirement  is  that  there 
must  be  equivalent  service  for  all 
passengers,  whether  or  not  they  have  a 
disability.  If  the  system  provides  service 
to  persons  without  disabilities  within 
four  hours  of  a  call  for  service,  then 
passengers  with  disabilities  must  be 
afforded  the  same  service.  The 
Department  has  made  no  changes  to  the 
proposed  rule. 

Section  37. 79  Purchase  or  Lease  of 
New  Rail  Vehicles  by  Public  Entities 
Operating  Rapid  or  Light  Rail  Systems 

This  section  echoes  the  requirement  of 
§  37.71  on  non-rail  vehicles  by  requiring 
that  all  new  rail  cars  be  accessible.  The 
April  4, 1991  proposed  rule  provision  is 
the  same  provision  that  appeared  in  the 
October  4, 1990  final  rule  implementing 
the  acquisition  requirements  of  the  ADA 
that  went  into  effect  on  August  26, 1990. 
The  only  comment  on  this  section  was 
that  newly  purchased  or  leased 
monorails  and  people  movers  also 
should  be  required  to  be  readily 
accessible  to  persons  with  disabilities, 
as  are  rapid  or  light  rail  systems. 

These  types  of  systems  are  covered 
under  part  38,  Subpart  H,  Other  Vehicles 
and  Systems.  A  detailed  discussion  of 
them  may  be  found  in  the  preamble  to 
the  Access  Board's  guidelines. 

Section  37.81    Purchase  or  Lease  of 
Used  Rail  Vehicles  by  Public  Entities 
Operating  Rapid  or  Light  Rail  Systems 

This  section  lays  out  the  requirements 
for  a  public  entity  purchasing  a  used  rail 
vehicle.  The  requirements  and  standards 
are  the  same  as  those  specified  for  non- 
rail  vehicles  in  §  37.73.  There  were  no 
comments  on  this  section  and  the 
section  remains  unchanged. 

Section  37.83    Remanufacture  of  Rail 
Vehicles  and  Purchase  or  Lease  of 
Remanufactured  Rail  Vehicles  by 
Public  Entities  Operating  Rapid  or  Light 
Rail  Systems 

This  section  parallels  the 
remanufacturing  section  for  buses, 
including  the  exception  for  historical 
vehicles.  The  Department  sought 
comment  on  two  issues.  First,  should 
there  be  a  regulatory  provision  requiring 
that,  where  a  historic  vehicle  exception 


is  requested,  the  applicant  make  good 
faith  efforts  to  ensure  accessibility  to 
the  vehicles  by  means  that  would  not 
significantly  alter  their  historic 
character? 

Second,  the  Department  sought 
comments  on  whether  a  vehicle 
operated  within  the  confines  of  a 
museum,  where  it  is  an  attraction  rather 
than  simply  a  means  of  getting  around  to 
other  attractions  should  be  considered 
to  fall  within  the  definition  of 
designated  public  transportation  at  all. 
This  second  issue  and  comments 
submitted  on  it  are  discussed  in  this 
preamble  under  §  37.37,  other 
applications. 

Four  out  of  six  commenters  on  this 
section  supported  the  inclusion  of  a 
specific  good  faith  provision  in  the 
regulation.  The  Department  has 
considered  these  comments,  and  has 
decided  to  retain  the  language  as  it 
existed  in  the  proposed  rule.  The 
Department  does  not  feel  that  lack  of 
good  faith  will  become  a  problem,  since 
the  exemption  from  making  a  vehicle 
accessible  is  only  to  the  extent  that  the 
changes  will  damage  the  historic 
character  of  the  vehicle.  All  other 
changes  will  be  required  to  be  made. 

One  commenter  wanted  clarification 
that  remanufacturing  applies  only  to 
repairs  done  to  extend  a  vehiclp  beyond 
its  normal  life,  not  to  the  normal  mid-life 
overhaul.  This  is  a  correct 
understanding.  Remanufacturing 
extends  the  useful  life  beyond  what  its 
normal  useful  life  would  have  been.  The 
normal  useful  life  includes  within  it  the 
mid-life  overhaul. 

Section  37.85    Purchase  or  Lease  of 
New  Intercity  and  Commuter  Rail  Cars 

This  section  incorporates  the  statutory 
requirement  that  new  intercity  and 
commuter  rail  cars  be  accessible.  The 
specific  vehicle  accessibility  provisions 
of  the  statute  (for  example,  there  are 
slightly  different  requirements  for 
intercity  rail  cars  versus  commuter  rail 
cars)  are  specified  in  part  38  of  this 
regulation.  The  section  basically 
parallels  the  acquisition  requirements 
for  buses  and  other  vehicles.  The  final 
rule  remains  unchanged  from  the 
proposed  rule. 

Section  37.87    Purchase  or  Lease  of 
Used  Intercity  and  Commuter  Rail  Cars 

The  section  also  parallels  closely  the 
requirements  in  the  ADA  for  the 
purchase  or  lease  of  accessible  used 
vehicles.  Like  the  provisions  for  other 
modes  of  transportation,  the  ADA  does 
not  afford  the  Department  much 
discretion  in  this  area.  Two  commenters 
endorsed  the  good  faith  provision  in  the 
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proposed  rule.  One  state  railroad 
administration  stated  that  this  section 
does  not  take  into  consideration 
reciprocal  lease  agreements  between 
Amtrak  and  certain  commuter  rail 
authorities,  which  allow  the  parties  to 
lease  rail  vehicles  to  and  from  each 
other  at  well  below  market  rates, 
usually  for  short-term  use.  It  would  not 
be  reasonable  for  either  party  to 
undertake  a  solicitation  process  or 
nationwide  search  when  the  vehicle  is 
needed  immediately  in  emergencies,  or 
will  be  used  for  less  than  30  days.  Such 
lease  agreements  have  been  in  place  for 
several  years,  and  would  not  be  used  to 
circumvent  ADA  since  all  parties 
involved  are  required  to  meet  the  "one 
car  per  train"  provision. 

The  good  faith  efforts  provision  has 
been  retained.  With  regard  to  the 
comment  about  commuter  railroads 
leasing  for  a  very  brief  amount  of  time 
cars  from  Amtrak,  the  Department  does 
not  believe  the  statute  allows  flexibility 
in  this  area.  The  Department  will  work 
with  railroads  to  attempt  to  find  means 
of  meeting  the  requirement  in  a  way  that 
does  not  unduly  delay  transactions. 

Section  37.89    Remanufacture  of 
Intercity  and  Commuter  Rail  Cars 

This  section  requires  generally  that 
remanufactured  cars  be  made 
accessible,  to  the  maximum  extent 
feasible.  Paragraph  (c)  defined 
"feasible"  to  be  "unless  an  engineering 
analysis  demonstrates  that 
remanufacturing  the  car  to  be  accessible 
would  have  a  significant  adverse  effect 
on  the  structural  integrity  of  the  car." 

This  section  also  reflects  two 
statutory  differences  from  its 
counterpart  for  light  and  rapid  rail  cars. 
First,  the  extension  of  useful  life  needed 
to  trigger  the  section  is  ten  rather  than 
five  years.  Second,  there  is  no  historic 
vehicle  exception. 

Amtrak  submitted  the  only  comment 
on  this  section,  requesting  that  the 
determination  of  feasibility  include 
considerations  of  cost  and  the  purposes 
for  which  the  car  is  being 
remanufactured.  Under  the  statutory 
definition  (See  also  H.  Rept.  101-485,  Pt. 
4  at  51),  it  would  not  be  appropriate  for 
the  Department  to  introduce  cost 
considerations  into  the  equation.  If  a  car 
is  being  remanufactured  for  purposes 
other  than  to  be  a  passenger  rail  car 
(i.e.,  would  not  be  used  to  carry  revenue 
passengers],  then  it  would  not  be  subject 
to  requirements  for  passenger  rail  cars. 

Section  37.91     Wheelchair  Locations 
and  Food  Service  on  Intercity  Rail 
Trains 

This  provision  is  taken  directly  from 
the  statute.  We  have  made  two 


modifications  in  response  to  comments. 
First,  we  have  removed  references  to 
"securing"  wheelchairs  in  recognition  of 
the  fact  that  securement  devices  are  not 
required  on  rail  cars.  Second,  the  NPRM 
referred  to  intercity  rail  operators  not 
being  required  to  provide  more  than  a 
certain  number  of  wheelchair  locations 
on  a  rail  car.  A  comment  pointed  out 
that  the  statute  provides  that  the  rail 
operator  is  not  permitted  to  provide 
more  than  this  number  of  wheelchair 
locations  (in  order  to  avoid 
concentrating  all  the  wheelchair  users  in 
one  car,  which  would  be  contrary  to  the 
notion  of  providing  service  in  an 
integrated  setting).  We  have  changed 
the  wording  accordingly. 

Section  37.93  One  Car  Per  Train  Rule 

This  section  implements  the  statutory 
directive  to  all  rail  operators  (light, 
rapid,  commuter  and  intercity)  to  have 
at  least  one  car  accessible  to  persons 
with  disabilities,  including  individuals 
who  use  wheelchairs  by  July  26, 1995. 
(See  ADA  sections  242(a)(1),  242(b)(1), 
228(b)(1).)  Section  37.93  specifies  the 
general  requirement  that  must  be  met.  In 
some  cases,  entities  will  meet  the  one- 
car-per  train  rule  through  the  purchase 
of  new  cars.  In  this  case,  since  all  new 
rail  vehicles  have  to  be  accessible, 
compliance  with  this  provision  is 
straightforward. 

However,  certain  entities  may  not  be 
purchasing  any  new  vehicles  by  July  26, 
1995,  or  may  not  be  purchasing  enough 
vehicles  to  ensure  that  one  car  per  train 
is  accessible.  In  these  cases,  these 
entities  will  have  to  retrofit  existing  cars 
to  meet  this  requirement.  What  a  car 
that  is  retrofitted  to  meet  the 
requirement  must  look  like  has  been 
decided  by  the  Access  Board.  These 
standards  are  being  adopted  as 
regulation  today  by  the  IDepartment  and 
are  contained  in  part  38  of  this  rule.  A 
more  complete  discussion  of  what  the 
vehicles  will  have  to  look  like  can  be 
found  in  the  preamble  discussion  of  part 
38  to  this  document. 

Section  37.95    Ferries  and  Other 
Passenger  Vessels 

As  at  the  NPRM  stage,  this  section 
continues  to  be  reserved.  Ferries  and 
passenger  vessels  operated  by  public 
entities  are  covered  by  the  ADA,  and 
subject  at  this  time  to  DOJ  title  II 
requirements  as  well  as  §  37.5  of  this 
part.  The  Department  thanks 
commenters  on  this  subject  for  providing 
information  and  leads  on  where  to  find 
additional  information.  The  Department 
also  is  planning  a  study  with  a 
consultant  to  provide  data  on  this 
subject.  We  anticipate  further 


rulemaking  to  create  appropriate 
requirements  for  passenger  vessels. 

Subpart  E — Acquisition  of  Accessible 
Vehicles  by  Private  Entities 

Section  37.101  Purchase  or  Lease  of 
Vehicles  by  Private  Entities  Not 
Primarily  Engaged  in  the  Business  of 
Transporting  People 

Section  37.103  Purchase  of  Lease  of 
New  Non-Rail  Vehicles  by  Private 
Entities  Primarily  Engaged  in  the 
Business  of  Transporting  People 

Section  37.105    Equivalent  Service 
Standard 

Section  37.107    Acquisition  of 
Passenger  Rail  Cars  by  Private  Entities 
Primarily  Engaged  in  the  Business  of 
Transporting  People 

These  sections  are  not  substantive 
changed  from  the  NPRM,  and  (aside 
from  comments  on  Access  Board 
guidelines  for  vehicle  accessibility, 
which  are  discussed  in  the  preamble  to 
the  Access  Board  guidelines  themselves 
and  part  38)  were  not  the  subject  of 
comment.  They  do,  however,  implement 
one  of  the  more  complex  portions  of  the 
ADA,  and  the  Department  has 
restructured  the  sections  to  improve 
clarity,  with  labeled  paragraphs 
separating  out  each  of  the  various 
subcategories  that  affect  what  a  given 
entity  is  required  to  do.  In  addition,  the 
equivalent  service  standard  is  separated 
out  and  put  in  its  own  section,  rather 
than  being  restated  for  each  category,  as 
in  the  NPRM. 

Section  37. 109    Ferries  and  Other 
Vessels 

As  with  the  NPRM,  this  section  is 
reserved  in  the  final  rule.  The  reason  for 
this  action  is  that,  at  the  present  time, 
the  Department  lacks  sufficient 
information  to  determine  what  are 
reasonable  accessibility  requirements 
for  various  kinds  of  passenger  vessels. 
We  note  that  the  DOJ  has  determined 
that  passenger  vessels  encompassing 
places  of  public  accommodation  (e.g., 
cruise  ships,  floating  restaurants)  are 
subject  to  the  general  nondiscrimination 
and  policies  and  practices  portions  of  its 
title  III  rule  (Subparts  B  and  C  of  28  CFR 
part  36).  The  Department  of 
Transportation  anticipates  working  with 
the  Access  Board  and  DOJ  on  further 
rulemaking  to  define  requirements  for 
passenger  vessels.  The  Department 
thanks  commenters  who  provided 
information  on  this  subject,  which  we 
will  be  using  in  this  effort,  along  with 
information  generated  by  a  consultant 
the  Department  is  engaging  to  look  into 
these  matters. 
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The  Department  does  want  to  make  it 
clear  its  view  that  the  ADA  does  cover 
passenger  vessels,  including  ferries, 
excursion  vessels,  sightseeing  vessels, 
floating  restaurants,  cruise  ships,  and 
others.  Cruise  ships  are  a  particularly 
interesting  example  of  vessels  subject  to 
ADA  coverage. 

Cruise  ships  are  a  unique  mode  of 
transportation.  Cruise  ships  are  self- 
contained  floating  communities.  In 
addition  to  transporting  passengers, 
cruise  ships  house,  feed,  and  entertain 
passengers  and  thus  take  on  aspects  of 
public  accommodations.  Therefore 
cruise  ships  appear  to  be  a  hybrid  of  a 
transportation  service  and  a  public 
accommodation.  As  noted  above,  DOJ 
covers  cruise  ships  as  public 
accommodations  under  its  title  III  rules. 

In  addition  to  being  public 
accommodations,  cruise  ships  clearly 
are  within  the  scope  of  a  "specified 
public  transportation  service."  The  ADA 
prohibits  discrimination  in  the  "full  and 
equal  enjoyment  of  specified  public 
transportation  services  provided  by  a 
private  entity  that  is  primarily  engaged 
in  the  business  of  transporting  people 
and  whose  operations  affect  commerce 
(Section  304(a)).  "Specified  public 
transportation"  is  defined  by  Section 
301(10)  as  "transpor'tation  by  bus,  rail,  or 
any  other  conveyance  (other  than  by 
aircraft)  that  provides  the  general  public 
with  general  or  special  service 
(including  charter  service)  on  a  regular 
and  continuing  basis." 

Cruise  ships  easily  meet  the  definition 
of  "specified  public  transportation." 
Cruise  ships  are  used  almost  exclusively 
for  transporting  passengers  and  no  one 
doubts  that  their  operations  affect 
commerce.  Cruise  ships  operate 
according  to  set  schedules  or  for  charter 
and  their  services  are  offered  to  the 
general  public.  Finally,  despite  some 
seasonal  variations,  their  services  are 
offered  on  a  regular  and  continuing 
basis. 

Virtually  all  cruise  ships  serving  U.S. 
ports  are  foreign-flag  vessels. 
International  law  clearly  allows  the  U.S. 
to  exercise  jurisdiction  over  foreign-flag 
vessels  while  they  are  in  U.S.  ports, 
subject  to  treaty  obligations.  A  state  has 
complete  sovereignty  over  its  internal 
waters,  including  ports.  Therefore,  once 
a  commercial  ship  voluntarily  enters  a 
port,  it  becomes  subject  to  the 
jurisdiction  of  the  coastal  state.  In 
addition,  a  State  may  condition  the 
entry  of  a  foreign  ship  into  its  internal 
waters  or  ports  on  compliance  with  its 
laws  and  regulations.  The  United  States 
thus  appears  to  have  jurisdiction  to 
apply  ADA  requirements  to  foreign-flag 
cruise  ships  that  call  in  U.S.  ports. 


We  would  point  out  that,  even  though 
the  United  States  has  territorial 
jurisdiction  over  foreign-flag  vessels  in 
its  ports,  its  ability  to  enforce  its 
domestic  laws  may  be  limited  by  treaty. 
This  poses  a  problem  only  where  the 
terms  of  a  statute  are  in  conflict  with  the 
terms  of  a  treaty.  No  determination  has 
been  made  about  whether  the  provisions 
of  the  ADA  are  in  conflict  with  any 
treaty.  Before  promulgating  any  specific 
requirements  affecting  foreign-flag  ships, 
the  Department  would  see  if  any  treaty 
provisions  (e.g.,  provisions  of  the 
Convention  on  Safety  of  Life  at  Sea) 
would  conflict  with  ADA  requirements. 
The  Department  would  structure  any 
regulatory  requirements  to  avoid  such 
conflicts. 

Subpart  F — Paratransit  as  a  Complement 
to  Fixed  Route  Service 

Section  37.121    Requirement  for 
Comparable  Paratransit  Service 

This  section  sets  forth  the  basic 
requirement  for  comparable  paratransit 
service,  which  applies  to  each  public 
entity  operating  a  fixed  route  system. 
The  requirements  for  paratransit  service 
are  to  be  met  by  a  system  complying 
with  §§  37.123-37.133,  which  embody 
the  eligibility  requirements  and  service 
criteria  for  paratransit,  though 
compliance  with  §  37.131  may  be 
modified  where  an  undue  financial 
burden  waiver  is  granted. 

Though  it  is  clear  from  the  statute,  a 
number  of  commenters  wanted  an 
explicit  statement  in  the  rule  that  the 
commuter  bus  and  commuter  rail 
systems  are  not  required  to  provide 
complementary  paratransit.  The  former 
is  the  case  because  Section  223(a)  of  the 
ADA  specifically  exempts  commuter  bus 
service  from  the  paratransit 
requirement.  The  latter  is  true  because 
commuter  rail  is  excluded  from  the 
definition  of  "designated  public 
transportation."  Since,  by  definition, 
only  entities  providing  designated  public 
transportation  can  operate  a  "fixed 
route  system,"  and  the  paratransit 
requirement  applies  only  to  entities 
operating  fixed  route  systems,  commuter 
rail  systems  are  not  subject  to  the 
paratransit  requirements.  Paragraph  (c) 
restates  that  these  types  of  systems  do 
not  have  to  provide  paratransit. 

A  number  of  transit  providers 
commented  on  the  general  concept  of 
comparability  used  in  the  NPRM,  which 
would  require  paratransit  systems  to 
meet  a  number  of  service  criteria.  The 
thrust  of  these  comments  was  that  it 
would  be  better  to  take  a  less  specific 
approach  to  comparability.  The  rule,  in 
this  view,  should  state  only  a  general 
concept  of  comparability  and  then 


permit  local  areas  to  design  systems  that 
would  serve  the  needs  of  individuals 
with  disabilities  to  the  same  degree  that 
fixed  route  serves  the  need  of  the  rest  of 
the  population.  Another  commenter's 
spin  on  this  point  was  that  the  criteria 
should  be  only  "minimum"  criteria  (i.e., 
guidelines  or  goals),  with  the  local 
community,  writh  consumer  input,  to 
determine  what  is  comparable.  Anything 
going  beyond  "minimum"  criteria  goes 
beyond  the  statute,  in  this  commenter's 
view. 

The  latter  conunent  misconstrues 
what  a  minimum  criterion  is.  A 
"minimum"  criterion  is  one  which 
establishes  a  floor  for  service,  below 
which  one  may  not  go.  It  is  not  a 
"minimal"  criterion,  which  requires 
someone  to  do  very  httle.  DOJ  makes 
the  same  point  in  the  preambles  to  its 
ADA  rules. 

The  view  that  there  should  be  only  a 
very  general  requirement  for 
comparability,  the  content  of  which 
would  be  filled  in  at  the  local  level,  is 
inconsistent  with  the  requirement  for  a 
set  of  minimum  service  criteria  that 
would  "determine  the  level  of  services" 
to  be  provided  (section  223(c)(3)  of  the 
ADA).  Moreover,  it  fails  to  take  into 
account  a  long  statutory  and  regulatory 
history  of  the  concept  of  comparability, 
which  leads  direcUy  to  the  service 
criteria  approach  of  this  rule.  The  ADA's 
joining  of  the  concept  of  comparability 
with  the  need  to  establish  specific 
service  criteria  builds  on  the  approach 
taken  by  16(d)  of  the  Urban  Mass 
Transportation  Act  of  1964,  as  amended 
(implemented  by  the  Department's  1986 
regulation  on  transportation  services  for 
individuals  with  disabihties,  which 
established  service  criteria  approaching 
a  paratransit  system  that  closely 
resembles  that  of  the  ADA  NPRM).  In 
enacting  the  ADA,  Congress  did  nothing 
to  suggest  that  the  Department's 
appreach  should  be  changed.  The 
language  and  purpose  of  the  ADA  are 
consistent  with  the  Department's 
decision  to  retain  service  criteria. 

A  few  commenters  also  asked  that 
light  and  rapid  rail  operators  be 
exempted  from  the  paratransit 
requirement,  since  they  typically  served 
areas  that  bus  systems  also  serve.  The 
Department  cannot  adopt  this  comment. 
The  ADA  requires  that  all  public  entities 
operating  fixed  route  systems — a 
category  into  which  public  rapid  and 
light  rail  operators  clearly  fall — provide 
paratransit.  Congress  excepted 
commuter  bus  service,  but  no  one  else, 
from  this  requirement. 


Federal  Register  /  Vol.  56.  No.  173  /  Friday.  September  6,  1991  /  Rules  and  Regulations        45601 


Section  37.123    ADA  Paratransit 
Eligibility — Standards 

Eligibility  was  one  of  the  most 
commented-upon  portions  of  the  NPRM. 
One  of  the  most  frequent  general 
comments  was  that  the  NPRM's 
conception  of  eligibility  was  too 
restrictive.  To  "strictly  limit"  ADA 
paratransit  eligibility  to  the  three 
proposed  categories  would  create 
substantial  hardship  for  many  persons 
with  disabilities,  commenters  said,  and 
could  deprive  some  persons  who 
currently  depend  on  paratransit  of  the 
opportunity  to  continue  using  the  service 
(other  commenters  noted  that  some 
previously  ineligible  persons,  such  as 
those  with  cognitive  disabilities,  might 
become  eligible,  however). 

The  short  answer  to  these  comments 
is  that  the  NPRM  followed  the  statute 
almost  to  the  letter  in  defining  the 
eligibility  categories.  The  longer  answer 
has  to  do  with  the  design  and  intent  of 
the  ADA.  The  ADA  is  a  civil  rights 
statute,  not  a  transportation  or  social 
service  program  statute.  The  ADA 
clearly  emphasizes  nondiscriminatory 
access  to  fixed  route  service,  with 
complementary  paratransit  acting  as  a 
"safety  net"  for  people  who  cannot  use 
the  fixed  route  system.  Under  the  ADA, 
complementary  paratransit  is  not 
intended  to  be  a  comprehensive  system 
of  transportation  for  individuals  with 
disabilities. 

Another  way  of  saying  this  is  that  the 
ADA  does  not  attempt  to  meet  all  the 
transportation  needs  of  individuals  with 
disabilities.  As  one  disability  group 
representative  suggested  during  the 
Advisory  Committee  meetings,  the  ADA 
is  intended  simply  to  provide  to 
individuals  with  disabilities  the  same 
mass  transportation  service 
opportunities  everyone  else  gets, 
whether  they  be  good,  bad,  or  mediocre. 

It  appears  that  many  of  the 
commenters  who  expressed  concern 
about  the  perceived  restrictiveness  of 
the  NPRM  eligibility  criteria  did  so  in 
the  belief  that  the  rule  should  mandate  a 
comprehensive  transportation  system 
for  individuals  with  disabilities  that 
would  meet  all  or  almost  all  their 
transportation  needs.  This  desire  for  the 
best  service  possible  is  very 
understandable.  While  we  do  not  share 
these  commenters'  view  of  the  statute, 
we  emphasize  that  the  ADA  and  this 
rule  set  no  ceilings  on  the  service  that 
local  entities  may  provide.  Local  entities 
can  provide  paratransit  service  to 
anyone  they  wish.  Such  additional 
service,  provided  as  a  matter  of  local 
discretion,  is  very  desirable.  The  rule 
points  out,  however,  that  since  it  is  not 
mandated  by  the  ADA,  its  costs  cannot 


be  regarded  as  financial  burdens  of 
ADA  compliance  that  can  be  taken  into 
account  for  undue  financial  burden 
waiver  purposes. 

It  should  be  pointed  out  that  a  number 
of  commenters,  both  disability  groups 
and  transit  properties,  supported  the 
notion  of  strict  adherence  to  the 
statutory  eligibility  criteria.  Doing  so 
was  seen  as  a  means  of  avoiding  undue 
financial  burdens  and  of  avoiding  an 
overload  on  the  system  that  would  make 
it  harder  for  people  who  really  needed 
the  service  to  get  it. 

The  NPRM  specified  that  persons 
could  be  eligible  on  the  basis  of 
permanent  or  temporary  disabilities.  A 
few  commenters  objected  to  permitting 
eligibility  based  on  a  temporary 
disability.  The  Department  believes  that 
if  someone  meets  one  of  the  eligibility 
criteria,  that  person  should  be  provided 
service,  regardless  of  the  duration  of  the 
disability  involved.  As  noted  in  the  next 
section  of  the  rule,  an  entity  may 
establish  an  expiration  date  for 
eligibility,  which  should  prevent 
situations  in  which  someone  would 
remain  eligible  permanently  based  on  a 
temporary  disability. 

Another  concept  that  generated 
substantial  comment  was  that  of  trip-by- 
trip  determination  for  eligibility.  Even 
those  comments  that  objected  to  this 
provision  recognized  its  conceptual 
validity.  That  is,  all  three  statutory 
eligibility  categories  deal  with 
functional  inability  to  use  fixed  route 
transit  arising  from  a  combination  of  a 
disability  and  circumstances. 
Circumstances  change  (and,  as 
commenters  pointed  out,  the 
manifestations  of  disabilities  can  vary 
as  well).  Someone  who  can  navigate  the 
system  to  work  may  not  be  able  to 
navigate  the  system  to  a  different 
destination.  Someone  who  can  get  to  a 
bus  stop  in  the  summer  may  not  be  able 
to  get  there  in  the  winter.  Someone  who 
can  use  accessible  fixed  route  service 
can  travel  to  some  locations  on  the  fixed 
route  system  but  not  others  [i.e.,  those  to 
which  routes  are  not  yet  accessible). 
Consistent  with  this  statutory  scheme,  it 
does  not  make  sense  to  say  that  if  the 
statute  mandates  that  an  individual  be 
eligible  in  one  set  of  circumstances,  the 
individual  must  be  regarded  as  eligible 
in  all  circumstances,  even  where,  in  fact, 
the  individual  can  use  fixed  route 
service. 

The  thrust  of  the  comments  objecting 
to  trip-by-trip  eligibility  was  that  it  was 
too  difficult  to  administer.  It  would 
complicate  eligibility  determinations 
and  trip  scheduling  and  create 
significant  additional  workload, 
commenters  said.  Some  commenters, 


both  disability  groups  and  transit 
properties,  said  that  the  trip-by-trip 
approach  was  practicable,  however. 
During  the  discussions  of  the  Advisory 
Committee,  some  transit  property 
representatives  said  that  they  were 
already  doing  or  planning  to  do  trip-by- 
trip  eligibility,  while  others  said  it  was 
not  possible  for  them  to  operate  in  that 
way. 

The  Department  is  retaining  this 
concept  in  the  final  rule.  That  is,  if 
someone  meets  the  eligibility  criteria  for 
some  trips  but  not  others,  that  person  is 
ADA  eligible  only  for  the  former.  This 
does  not  mean  that,  in  practice,  a  transit 
property  which  finds  that  administering 
a  trip-by-trip  eligibility  system  is  too 
difficult  must  do  so.  The  ADA  requires 
paratransit  to  be  provided  to  ADA 
eligible  persons.  As  long  as  a  transit 
provider  ensures  that  paratransit  is 
made  available  to  all  persons  for  all 
trips  for  which  they  meet  eligibility 
criteria,  the  transit  provider  has 
complied  with  the  rule.  If  the  transit 
provider  finds  it  administratively  more 
practicable  to  provide  any  requested  trip 
to  an  individual  who  is  ADA  paratransit 
eligible  only  for  some  of  the  trips 
requested,  that  is  permitted  under  the 
rule.  The  only  caveat  is  that  the  cost  of 
trips  not  mandated  by  ADA 
requirements  cannot  be  counted  in  the 
context  of  a  request  for  an  undue 
finanical  burden  waiver.  (In  applying  for 
an  undue  financial  burden  waiver,  an 
entity  which  did  not  actually  operate  a 
trip-by-trip  eligibility  system  would 
count  only  the  percentage  of  its  overall 
costs  equal  to  its  percentage  of  ADA- 
mandated  trips.) 

The  first  eligibility  category  concerns 
individuals  who  cannot  board,  ride,  or 
disembark  from  an  accessible  vehicle 
(e.g.,  people  who,  because  of  a  visual  or 
cognitive  impairment,  cannot  "navigate 
the  system").  This  category  was  not  the 
subject  of  much  comment,  except  in 
relation  to  the  issue  of  trip-by-trip 
determinations  of  eligibility,  discussed 
above.  In  this  context,  some  commenters 
with  multiple  sclerosis  (MS)  said  that 
because  of  unpredictable  day-to-day 
fluctuations  in  their  condition,  it  would 
be  almost  impossible  to  apply  trip-by- 
trip  eligibility  to  them.  This  is  a 
reasonable  factor  for  transit  providers  to 
take  into  account  as  they  plan  their 
eligibility  systems,  but  disability- 
specific  eligibility  provisions  are  not 
practicable  in  this  regulation,  in  our 
view. 

Some  commenters  questioned  the 
eligibility  of  relatively  mobile  persons 
with  visual  impairments.  The  statute 
makes  clear,  however,  that  such  persons 
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are  eligible  if  they  cannot  "navigate  the 
system." 

The  second  eligibility  category 
consists  of  people  who  can  use  an 
accessible  vehicle  but  cannot  use  a 
route  on  the  fixed  route  system  for  lack 
of  accessible  vehicles.  There  was 
relatively  little  comment  on  the  basic 
requirement  of  this  transitional 
eligibility  category.  There  were  a 
number  of  comments  on  one  aspect  of 
the  proposed  rule,  however,  which 
would  make  eligible  for  paratransit 
persons  who  could  travel  on  an 
accessible  vehicle  but  for  a  stop  on 
which  the  bus  lift  cannot  be  deployed. 

A  number  of  transit  properties 
objected  to  providing  paratransit  service 
on  the  basis  of  circumstances  they 
viewed  as  being  beyond  their  control 
(e.g.,  terrain  features  or  architectural 
barriers).  In  many  places,  conditions  at 
bus  stops  are  under  the  jurisdiction  of  a 
state  or  local  government,  not  the  transit 
provider.  Disability  community 
commenters,  on  the  other  hand,  said 
that  if  a  stop  were  difficult  to  use  by 
people  with  disabilities,  the  stop  should 
be  relocated.  In  no  case,  these 
commenters  said,  should  the  transit 
authority  be  permitted  to  declare  stops 
off  limits  to  wheelchair  users,  unless  the 
lift  would  physically  not  deploy  or 
would  be  damaged  if  it  deployed. 

The  Department  agrees  that  if  a  lift 
physically  cannot  be  deployed  at  a  stop, 
or  would  be  damaged  if  it  did,  the 
transit  authority  should  not  have  to 
deploy  it.  But  it  is  not  appropriate,  in 
this  event,  to  impose  the  resulting 
inconvenience  on  a  passenger  with  a 
disability  by  denying  that  passenger  the 
ability  to  get  a  particular  destination.  If 
the  transit  provider  does  not  provide 
fixed  route  service  to  a  passenger  with  a 
disability  at  a  particular  location  at 
which  service  is  provided  to  other 
persons,  it  does  not  provide  accessible 
service  there,  triggering  paratransit 
eligibility.  Moving  a  stop  to  a  location 
where  the  lift  will  work,  as  some 
commenters  suggested,  is  one  solution  to 
this  problem.  The  issue  of  refusing  to 
deploy  a  lift  where  it  can  be  deployed  is 
a  provision  of  service  issue  that  is 
discussed  under  §  37.167.  We  would  also 
point  out  that  §  37.9  requires  transit 
providers  to  cooperate  with  other  public 
entities  (who  have  responsibilities  for 
bus  stops  under  the  DOJ  Title  II  rule) 
with  respect  to  bus  stop  accessibility. 

The  rule  also  provides  that  if  someone 
with  a  common  wheelchair  cannot  use  a 
lift  on  an  existing  vehicle  (i.e.,  because 
the  lift  does  not  meet  Access  Board 
standards),  that  individual  would  be 
eligible  under  this  category.  This  is 
another  form  of  "transitional"  eligibility 
the  occurrence  of  which  should  be 


reduced  as  new  vehicles  meeting  Access 
Board  standards  come  on  hne. 

A  few  commenters  suggested  that  rail 
systems  not  be  subject  to  paratransit 
requirements,  since  they  tend  to  have 
service  areas  that  overlap  bus  service 
areas.  Given  the  statutory  requirement 
that  complementary  paratransit  be 
provided  for  every  fixed  route  system, 
we  cannot  adopt  this  comment. 
Comments  did  ask  how  eligibility 
requirements  would  apply  to  rail, 
however.  The  first  and  third  standards 
quite  clearly  apply  to  rail  the  same  as 
they  do  to  bus,  but  the  second  standard 
is  somewhat  more  difficult  to  apply  in 
the  rail  context. 

The  statutory  standard  appears  to  be 
drafted  with  bus  systems  in  mind,  but  its 
conceptual  point  applies  to  rail  systems 
as  well.  This  point  is  that  if  someone 
can  ride  on  a  route  when  it  is  accessible, 
but  carmot  now  ride  because  the  system 
is  still  inaccessible,  the  person  is  ADA 
paratransit  eligible.  With  bus  systems, 
residual  inaccessibility  has  to  do  with 
there  not  yet  being  100  percent 
accessible  buses.  On  a  rapid  or  light  rail 
system,  it  has  to  do  with  there  not  yet 
being  one  accessible  car  per  train  or 
with  key  stations  not  yet  being  made 
accessible.  The  final  rule  uses  these  two 
factors  to  define  rail  system  paratransit 
eligibility. 

The  third  eligibility  category,  for 
people  who  have  specific  impairment- 
related  conditions  that  prevent  their 
getting  to  or  from  a  stop — generated  the 
most  comment.  The  most  thorough 
explanation  of  this  concept  comes  from 
the  House  Public  Works  and 
Transportation  Committee  report  (H. 
Rept.  101-485,  Pt.  1,  at  29-30): 

In  general,  tlie  Committee  does  not  intend 
that  the  concepts  of  boarding  and 
disembarking  include  travel  to  or  from  a 
boarding  or  disembarking  location.  However, 
the  Cormnittee  included  a  very  narrow 
exception  in  recognition  of  specific 
impairment-related  conditions  which  certain 
individuals  with  disabilities  may  have.  Under 
the  bill,  paratransit  services  must  be 
provided  to  any  individual  with  a  disability 
who  has  a  specific  impairment-related 
condition  that  prevents  the  individual  from 
traveling  to  a  boarding  location  or  from  a 
disembarking  location  on  a  fixed  route 
system.  A  specific  condition  related  to  the 
impairment  of  the  individual  with  a  disability 
such  as  chronic  fatigue,  blindness,  a  lack  of 
cognitive  ability  to  remember  and  follow 
directions  or  a  special  sensitivity  to 
temperature  must  be  present.  The  Committee 
does  not  intend  for  the  existence  of 
architectural  barriers  to  trigger  eligibility  for 
paratransit  under  this  section  if  these  barriers 
are  not  the  responsibility  of  the  fixed  route 
operator  to  remove.  In  particular,  no 
eligibility  for  paratransit  exists  due  simply  to 
a  lack  of  curb  cuts  in  the  path  of  travel  of  an 
individual  with  a  disability  since,  in  the  short 


term,  such  barriers  can  often  be  navigated 
around  and,  more  importantly,  pressure  to 
eliminate  these  architectural  barriers  must  be 
maintained  on  the  state  and  local 
governmental  entities  responsible  for 
ehminating  them.  In  the  same  way,  distance 
from  a  boarding  or  disembarking  location 
alone  does  not  trigger  eligibility  under  this 
section.  In  both  of  these  cases,  a  specific 
condition  related  to  the  impairment  of  the 
individual  with  a  disability  such  as  those 
cited  previously  must  also  be  present  to 
trigger  paratransit  eligibility.  The  committee 
is  concerned  that  a  broad  interpretation  of 
this  exception  will  discourage  the  use  of  fixed 
route  transit  systems  by  individuals  with 
disabihties. 

Most  comments  on  this  subject  said 
that  the  category  was  too  restrictive, 
and  that  it  failed  to  take  into  accoimt  the 
difficulty  many  individuals  with 
disabilities  have  in  getting  to  a  bus  stop. 
A  blind  person  who  carmot  cross  an 
eight-lane  highway,  or  a  wheelchair  user 
who  cannot  go  up  a  steep  hill  or  push 
through  heavy  snow,  may  in  fact  be 
prevented  from  getting  to  a  stop  and 
using  fixed  route  transit.  The  rule  should 
recognize,  these  commenters  said,  that  a 
combination  of  a  disabihty  and  physical 
barriers,  distance,  terrain,  etc. 
constitutes  a  vaHd  basis  for  legibility. 

The  Department  believes  that  it  is 
reasonable  to  clarify  in  the  rule  that  a 
combination  of  an  impairment-related 
condition  and  environmental  barriers 
may  form  a  basis  for  eligibility.  The 
existence  of  a  barrier,  standing  alone, 
does  not  confer  eligibihty;  only  if  the 
interaction  of  the  barrier  and  the 
impairment-related  condition  prevents 
getting  to  the  stop  would  there  be 
eligibility.  This  position  recognizes  that 
environmental  barriers  "alone"  do  not 
confer  eligibility.  The  Advisory 
Committee  was  in  general  agreement 
with  this  approach. 

The  final  rule  also  calls  attention  to 
the  statutory  wora  "prevents."  An 
impairment-related  condition  does  not 
confer  eligibility  iff  it  simply  makes  use 
of  fixed  route  transit  less  comfortable, 
or  more  difficult,  than  use  of  fixed  route 
transit  for  persons  who  do  not  have  the 
condition.  Members  of  the  Advisory 
Committee  recounted  conversations 
with  paratransit  users  who  objected  to 
going  to  the  bus  stop  and  waiting  for  the 
bus,  rather  than  scheduling  a  paratransit 
van  to  come  to  their  house.  The  rule 
provides  that,  unless  the  condition 
prevents  the  travel,  the  individual  is  not 
ADA  paratransit  eligible. 

The  ADA  also  requires  one  other 
person  accompanying  the  eligible 
individual  to  be  provided  service,  with 
other  persons  provided  service  on  a 
space  available  basis.  A  few  comments 
said  that  no  more  than  one  individual 
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should  ever  be  provided  service,  since 
doing  so  would  unduly  complicate 
scheduling.  Others  said  that  more  than 
one  person  should  be  guaranteed  service 
in  some  situations  (e.g.,  a  parent  who  is 
a  wheelchair  user  taking  three  children 
to  the  doctor).  Other  comments  asked 
for  clarification  of  the  role  of  attendants. 
There  were  several  suggestions  that  in 
order  to  be  provided  service,  the  other 
people  should  have  the  same  origin  and 
destination  as  the  eligible  individual. 

Since  the  statute  is  clear  about 
carrying  one  companion,  with  other 
space  available,  we  do  not  have 
discretion  to  make  either  requested 
change  on  that  point.  With  respect  to 
attendants,  we  are  persuaded  by 
commenters'  argument  that  a  personal 
care  attendant  is  (like  a  wheelchair)  a 
necessary  part  of  the  eligible 
individual's  mobility.  Consequently,  a 
personal  care  attendant  (as  distinct  from 
a  family  member  or  friend  who  is  along 
for  the  ride)  is  not  counted  against  the 
one  companion  limit.  To  help  providers 
administer  this  portion  of  the  rule,  the 
eligibility  process  provision  (§  37.125) 
allows  them  to  require  persons  who  will 
be  traveling  with  personal  care 
attendants  to  register  that  fact  in 
advance. 

We  also  agree  with  commenters  who 
said  the  additional  individuals  should 
have  the  same  origin  and  destination  as 
the  eligible  individual,  since  the  statute 
allows  these  otherwise  ineligible 
persons  to  take  the  trip  because  they  are 
"accompanying"  the  eligible  individual. 
This  means,  in  our  view,  that  they  are 
taking  the  same  trip  as  the  eligible 
individual. 

Section  37.125    ADA  Para  transit 
Eligibility — Process 

It  is  common  for  commenters  on 
proposed  rules  to  complain  that  Federal 
agencies  are  imposing  overly 
prescriptive  requirements  on  them,  and 
denying  them  appropriate  local 
discretion  (indeed,  certain  portions  of 
this  NPRM  received  responses  of  this 
kind).  The  most  common  comment  on 
this  section,  however,  was  that  the  rule 
is  not  prescriptive  enough.  Commenters 
asked  for  exhaustive  lists  of 
impairment-related  conditions,  on  an 
order  of  detail  similar  to  the  Access 
Board  technical  standards  for  vehicle 
accessibility.  Standard  Federal 
eligibility  forms  were  requested,  and 
some  commenters  favored  a  Federal  (or 
at  least  centralized)  eligibility 
certification  process. 

The  Department  understands  the 
motivation  behind  these  comments. 
Making  case-by-case  determinations  of 
eligibility  is  a  difficult  business  at  best, 
fraught  with  tough  judgment  calls  and 


conflicts  between  a  genuine  desire  to 
provide  service  that  people  need,  the 
need  to  provide  service  in  accordance 
with  the  rules,  and  the  need  to  stay 
within  available  resources.  It  would  be 
very  helpful  to  have  that  job  made 
easier  by  standard  procedures  that 
everyone  throughout  the  nation  follows 
and  standard  eligibility  templates  into 
which  all  applicants  could  be  fit,  making 
difficult  judgment  decisions  less 
necessary.  We  sympathize,  but  we  are 
unable  to  provide  the  requested 
prescriptiveness. 

This  is  not  just  a  matter  of  generic 
regulatory  policy.  It  is  a  fact  that  DOT  is 
not  as  well  situated  as  people  in  local 
areas  to  know  what  types  of  conditions, 
combined  with  what  sorts  of  local 
circumstances,  make  a  given  person 
eligible  for  a  certain  set  of  trips.  During 
the  Advisory  Committee  meetings,  we 
asked  for  recommendations  from 
members — among  them  some  of  the 
most  able  transit  providers  and 
disability  groups  in  the  country — for 
what  a  set  of  Federal  eligibility 
guidelines  might  look  like,  and  we 
received  only  one.  Various  members 
mentioned  functional  tests  they  applied; 
we  do  not  believe  it  would  be  that  useful 
to  endorse  one  of  the  many  variations 
on  such  lists  that  people  could  devise. 

Federally-designed  templates, 
especially  those  that  attempt  to  apply  to 
the  situations  of  thousands  or  millions  of 
individual  human  beings,  tend  to  fit 
poorly.  A  centralized  process,  even  if 
the  resources  existed  for  it  (they  don't) 
would,  in  our  view,  be  much  less 
desirable  than  a  process  at  the  local 
level.  Not  only  would  it  take  longer  to 
make  decisions,  but  it  would  inevitably 
be  less  responsive  to  the  details  of  local 
circumstances  and  individual  needs.  We 
would  point  out  that  the  legislative 
history  of  the  ADA  contemplated  that 
implementation  of  the  paratransit 
requirement  by  fixed  route  operators 
would  include  a  local  certification 
process. 

For  these  reasons,  this  section  retains 
a  requirement  that  each  transit  provider 
(or  groups  of  providers  in  a  region 
coordinating  with  one  another)  devise 
and  operate  a  local  eligibility  process. 
For  the  reasons  described  in  the 
discussion  of  §  37.121  this  process  must 
strictly  limit  ADA  paratransit  eligibility 
to  the  persons  described  in  that  section 
(this  does  not  mean  that  paratransit 
service  must  be  limited  to  such  persons, 
however). 

The  NPRM  proposed  that  information 
concerning  this  process  be  made 
available  in  accessible  formats.  There 
were  few  comments  on  this  subject, 
none  of  which  opposed  the  idea  (though 


some  asked  for  additional  guidance), 
and  we  are  retaining  it. 

The  NPRM  proposed  a  concept  of 
"presumptive  eligibility."  The  purpose  of 
this  provision  is  to  protect  applicants 
against  lengthy  delays  in  being 
approved  for  a  paratransit  service.  The 
provision  said  that  after  a  length  of  time 
had  passed  from  the  application,  the 
applicant  would  be  presumed  eligible 
and  provided  service,  until  and  unless  a 
negative  determination  were  made. 

Most  comments  focused  on  the  length 
of  the  period  of  time.  Most  said  between 
two  and  four  weeks  was  appropriate, 
with  transit  providers  clustering  around 
the  latter  and  disability  groups  around 
the  former.  Others  suggested  immediate 
eligibility  or  a  waiting  period  of  up  to  six 
or  eight  weeks.  Some  comments 
suggested  specifying  that  the  period  of 
time  should  not  begin  to  run  until  a 
complete  application  had  been  received. 

The  Department  believes  that  the 
suggestion  that  the  time  period  should 
start  to  run  when  a  complete  application 
has  been  received  is  a  good  one,  since  it 
will  not  penalize  transit  providers  for 
delays  that  are  outside  its  control.  With 
this  addition,  the  Department  believes 
that  21  days  is  a  good  length  for  the  time 
period.  This  period  will  not  drastically 
inconvenience  applicants,  but  will  allow 
a  realistic  time  for  transit  agencies  to  do 
their  work.  The  Department  recognizes 
that  legitimate  workload  and  resource 
limitations  may  sometimes  prevent 
decisions  from  being  made  in  this 
timeframe,  and  adopts  this  provision  in 
the  belief  that  such  delays  should  not 
unduly  burden  applicants  who  need 
service. 

There  were  no  objections  to  the 
proposal  that  eligibility  determinations 
be  in  writing,  and  that  provision  is 
adopted.  With  respect  to  documentation 
of  eligibility,  some  commenters  asked 
for  a  requirement  for  an  ID  card,  as 
such.  There  was  disagreement  among 
commenters  whether  DOT  should 
prescribe  a  standard  card  or  whether 
this  should  be  left  to  local  discretion.  On 
the  other  hand,  some  comments  said  an 
ID  card  was  unnecessary,  given  the 
presumptive  eligibility  requirement  for 
visitors.  Others  opposed  the  idea  on 
grounds  of  cost  or  administrative 
burden.  There  were  a  variety  of  ideas  on 
what  type  of  information  the  card 
should  contain. 

The  Department  believes  that 
documentation  of  eligibility  is  a  good 
idea,  which  will  provide  proof  to  both 
local  and  out-of-town  provider 
personnel  that  the  person  is  eligible. 
While  we  think  it  is  unnecessary  to 
prescribe  a  form,  certain  basic 
information  should  be  on  the  form — 
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name  of  the  eligible  individual,  name  of 
the  transit  provider,  the  telephone 
number  of  the  entity's  paratransit 
coordinator,  an  expiration  date,  and  any 
conditions  or  limitations  on  the 
eligibility.  The  documentation  need  not 
be  a  card,  as  such:  it  can  be  a  letter  or 
some  other  format.  The  Department 
does  not  believe  such  documentation 
will  prove  burdensome,  since  transit 
providers  will  have  to  provide  most  of 
this  information  in  eligibility  decision 
notices  anyway. 

A  number  of  commenters  favored 
recertification.  Since  circumstances 
change  over  time,  it  is  useful  for  a 
transit  provider  to  determine,  at 
reasonable  intervals,  that  an  individual 
remains  eligible,  is  still  living  and  in  the 
area  etc.  The  final  rule  permits  a 
recertification  requirement. 

The  relatively  few  comments  that 
addressed  the  administrative  appeals 
process  favored  it,  emphasizing  the  need 
for  administrative  due  process.  As 
adopted,  this  provision  would  include  a 
filing  deadline  of  60  days,  an 
opportunity  to  be  heard  in  person, 
separation  of  functions  (so  that  the 
appeal  is  not  merely  a  reconsideration 
by  the  same  person  or  office  that  made 
the  original  decision)  and  written 
notification.  Appeals  processes  can 
become  prolonged,  just  like  initial 
decisions,  so  that  beginning  after  30 
days  from  the  completion  of  the  appeal 
process,  service  would  have  to  be 
provided  to  the  individual  until  and 
unless  a  negative  determination  is 
rendered. 

Comments  asked  under  what 
circumstances  it  would  be  appropriate 
to  deny  eligibility  or  refuse  service  to 
individuals.  Commenters  suggested  such 
circumstances  as  violent,  illegal,  or 
disruptive  behavior,  or  a  pattern  of 
being  a  "no-show,"  as  potential  reasons 
for  refusing  service. 

The  ADA  says  people  who  meet  its 
criteria  must  be  treated  as  eligible. 
Therefore,  it  is  only  in  very  few  and 
compelling  situations  that  an  entity  is 
entitled  to  refuse  service  to  an  otherwise 
eligible  person.  The  definition  which  the 
Department  adopts  would  concern  a 
passenger  who  engages  in  violent, 
seriously  disruptive  or  illegal  conduct. 
This  issue  is  covered  in  the 
nondiscrimination  section  of  the  rule. 

Sanctioning  individuals  who 
chronically  fail  to  show  up  for  scheduled 
rides,  on  the  other  hand,  is  not  refusing 
to  provide  service  on  the  basis  of 
disability.  An  appropriate  system  of 
sanctions  can  help  to  deter  or  deal  with 
individuals  who  misuse  the  system, 
absorbing  capacity  that  could  otherwise 
go  to  people  who  need  rides  and 
increasing  costs. 


For  this  reason,  the  final  rule  permits 
public  entities  to  suspend  the  provision 
of  paratransit  service  to  otherwise  ADA 
paratransit  eligible  individuals  who 
engage  in  a  pattern  or  practice  of 
missing  scheduled  trips.  A  "pattern  or 
practice"  involves  intentional,  regular, 
or  repeated  actions,  not  isolated, 
accidental  or  singular  events.  "No- 
shows"  attributable  to  causes  beyond 
the  individual's  control — including 
problems  with  the  delivery  of  the 
service  (e.g.,  the  van  is  an  hour  late  and, 
before  it  arrives,  the  passenger  has 
given  up  and  called  a  taxi) — cannot  form 
part  of  such  a  pattern  or  practice.  Before 
imposing  a  sanction,  the  entity  would 
have  to  provide  basic  administrative 
due  process  to  the  individual,  and  this 
section's  adminstrative  appeal 
mechanism  would  apply  in  cases 
decided  against  the  individual. 

Section  37.127    Complementary 
Paratransit  Service  for  Visitors 

Commenters  had  little  quarrel  with 
the  idea  that  out-of-town  visitors  should 
be  able  to  use  paratransit  in  the  area 
they  are  visiting,  without  going  through 
a  long  eligibility  process  that  would 
probably  outlast  their  visit.  But 
commenters  had  a  number  of  questions 
and  concerns  about  the  operation  of  the 
process. 

First,  commenters  wanted  some 
definition  of  who  a  visitor  is.  Several 
suggested  that  a  visitor  should  only  be 
someone  from  outside  not  only  the 
jurisdiction  in  which  the  individual 
resides,  but  also  outside  nearby 
jurisdictions  which  coordinate 
paratransit  service  with  the  "home" 
jurisdiction.  The  Department  believes 
that  this  comment  has  merit,  and  we 
have  included  a  provision  to  this  effect. 

Second,  most  commenters  agreed  that 
presenting  an  ADA  eligibility 
documentation  from  one's  "home" 
jurisdiction  should  be  sufficient  to  gain 
eligibility  away  from  home.  A  few 
commenters  were  concerned  that  such  a 
procedure  would  lead  to  inequitable 
results  if,  for  instance,  someone  from  a 
city  with  loose  eligibility  criteria  came 
into  a  city  with  a  tighter  program.  The 
Department  concedes  this  situation 
could  exist,  but  believes  that  it  is  a 
problem  that  is  not  so  serious  as  to 
justify  eliminating  the  "full  faith  and 
credit"  that  one  jurisdiction  would 
extend  to  another's  eligibility  decisions 
for  the  short  term. 

Third,  what  if  someone  does  not  have 
ADA  eligibility  documentation?  This 
could  happen  when,  for  example,  a 
person  travels  from  a  small  town  which 
has  no  mass  transit  to  a  city  that  has 
complementary  paratransit,  or  when 
someone  who  could  use  fixed  route 


service  at  home  is  unable  to  navigate  a 
fixed  route  system  in  a  strange  city.  The 
NPRM  proposed  presumptive  visitor 
eligibility  as  a  solution  to  this  problem. 
Most  commenters  agreed  with  this  idea, 
but  suggested  that  transit  providers 
should  be  able  to  get  certain  minimum 
documentation  from  such  a  person.  The 
Department  agrees,  and  the  final  rule 
permits  the  provider  to  require 
presentation  of  proof  of  residence  (to 
make  sure  the  person  was  a  visitor)  and, 
when  necessary,  documentation  of 
disability  (e.g.,  in  the  case  of  a  so-called 
"hidden  disability").  The  provider  would, 
accept  the  visitor's  statement  of  inability 
to  use  the  fixed  route  system. 

Fourth,  how  long  should  visitor 
eligibility  last?  A  number  of  commenters 
suggested  that  the  rule  should  state  an 
outside  limit,  after  which  someone 
would  have  to  apply  for  regular,  local 
eligibility.  The  Department  also  believes 
that  this  comment  has  merit.  Since  the 
period  before  service  must  be  provided 
to  a  local  applicant  is  21  days,  this 
seems  to  be  a  reasonable  period  of  time. 
That  is,  a  visitor  who  anticipated 
staying  in  town  for  longer  than  three 
weeks,  or  a  part-year  resident,  could 
submit  a  completed  application  upon 
arrival,  and  receive  service  for  21  days, 
and  then  either  have  a  decision  from  the 
local  transit  provider  or  a  continuation 
of  service  until  a  decision  was  rendered. 

Section  37. 129    Types  of  Service 

The  NPRM  preamble  discussed  some 
aspects  of  the  kinds  of  transportation 
service  that  would  be  acceptable  to 
provide  as  a  part  of  complementary 
paratransit  service.  The  premise  of  this 
discussion  was  that  complementary 
paratransit  service  was  demand 
responsive,  providing  origin  to 
destination  service. 

Several  comments  asked  for 
clarification  on  whether  such  service 
was  meant  to  be  door-to-door  or  curb- 
to-curb,  and  some  of  them  recommended 
one  or  the  other,  or  a  combination  of  the 
two.  The  Department  declines  to 
characterize  the  service  as  either.  The 
main  point,  we  think,  is  that  the  service 
must  go  from  the  user's  point  of  origin  to 
his  or  her  destination  point.  It  is 
reasonable  to  think  that  service  for 
some  individuals  or  locations  might  be 
better  if  it  is  door-to-door,  while  curb-to- 
curb  might  be  better  in  other 
circumstances.  This  is  exactly  the  sort  of 
detailed  operational  decision  best  left  to 
the  development  of  paratransit  plans  at 
the  local  level. 

The  NPRM  asked  whether  on-call  bus 
or  paratransit  feeder  service  would  be 
acceptable  in  some  circumstances. 
Comments  were  unanimous  that  on-call 
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bus  service  would  be  appropriate  for 
persons  in  the  second  eligibility 
category.  Feeder  service  was  generally 
approved  for  the  second  and  third 
eligibility  categories,  but  with  some 
reservations,  mainly  from  disability 
groups  which  were  concerned  that  a 
feeder  system  that  would  require  more 
transfers  than  would  be  required  for  a 
similar  trip  on  fixed  route. 

The  Department  agrees  that  on-call 
bus  service  and  feeder  service  are 
appropriate  in  the  eligibility  categories 
mentioned.  The  second  eligibility 
category  consists  of  people  who  can  use 
an  accessible  fixed  route  system,  but 
currently  do  not  have  an  accessible 
route  to  use  to  get  to  their  destination. 
An  on-call  bus  system  can  put  an 
accessible  bus  on  their  route  at  the  time 
they  want  to  travel,  meeting  ADA 
requirements  in  their  case.  In  some 
cases,  a  paratransit  feeder  to  an 
accessible  bus  line  would  also  work  for 
people  in  this  category. 

The  third  category  consists  of  people 
who  can  use  a  fixed  route  system  but 
are  unable,  because  of  a  specific 
impairment  related  condition,  to  get  to 
or  from  a  stop  or  station.  Feeder 
paratransit  to  get  them  from  home  to  a 
bus  stop,  or  from  a  bus  stop  to  a 
destination,  meets  ADA  requirements 
for  them.  In  order  to  make  such  a  system 
operational,  transfers  between 
paratransit  and  fixed  route  vehicles 
would  seem  essential.  Consequently, 
without  eliminating  this  mode  of 
providing  service  altogether,  the 
Department  could  not  prohibit  transfers. 

Section  37. 131  Service  Criteria  for 
Complementary  Paratransit  Service 
Area 

This  criterion  was  the  subject  of  more 
comments  than  any  of  the  others.  The 
NPRM  has  proposed  the  "crustacean" 
approach  to  service  area,  in  which 
service  would  be  provided  to  origins 
and  destinations  within  corridors  of  a 
given  width  on  either  side  of  a  fixed 
route.  The  Advisory  Committee,  in  its 
January  meeting,  supported  this  concept 
on  the  basis  that  it  reflected  most 
closely  the  intent  of  the  ADA  that 
complementary  paratransit  be  a  "safety 
net"  as  comparable  as  possible  to  fixed 
route  service. 

A  majority  of  comments  on  this 
concept  favored  the  "circumferential"  or 
"connect  the  dots"  model  of  service  area 
which  was  used  in  the  Department's 
section  504  rule.  This  model  was  said  to 
be  easier  to  administer  and  to  include 
more  origins  and  destinations  and  hence 
serve  the  transportation  needs  of 
persons  with  disabilities  more 
comprehensively.  Of  particular  concern 
to  some  commenters  was  the  possibility 


that  some  people  who  now  get  service 
would  lose  it.  Commenters  also 
expressed  concern  about  isolated 
pockets  left  unserved.  Some  said  that 
the  rule  should  prohibit  entities  from 
reducing  the  size  of  their  service  area 
from  what  it  was  under  the  1986  504 
rule,  or  argued  that  "connect  the  dots" 
better  implemented  the  ADA  legislative 
history  language  that  talked  of 
paratransit  service  "throughout"  the 
entity's  service  area. 

Commenters  who  preferred  the 
corrider-based  model  emphasized  its 
congruence  with  the  ADA's  emphasis  on 
fixed  route  service  as  the  primary  mode 
of  transportation  for  everyone,  with 
paratransit  as  a  safety  net  for  people 
who  cannot  use  fixed  route  service.  The 
paratransit  service  is  not  intended  under 
the  ADA,  these  commenters  said,  to 
provide  service  that  is  better  or  more 
comprehensive  than  that  available  on 
the  fixed  route  system.  Some  of  these 
commenters  also  said  that,  with  minor 
modifications,  the  corrider-based  would 
provide  adequate  service  to  the  vast 
majority  of  origins  and  destinations 
accessible  by  mass  transit.  Both 
disability  group  and  transit  industry 
representatives  to  the  Advisory 
Committee  strongly  favored  retaining 
this  model. 

A  related  issue  was  the  appropriate 
width  of  the  corridors.  The  NPRM  asked 
comments  on  a  variety  of  alternatives. 
Most  transit  providers  suggested  a  width 
on  either  side  of  a  route  of  either  Vi  (a 
distance  often  used  for  bus  ridership 
planning  purposes)  or  Va  mile.  Disability 
groups  tended  to  support  wider 
corridors,  of  up  to  1  or  1  Vz  miles  on 
either  side  of  a  route,  with  some 
suggestions  that  there  should  be  wider 
corridors  in  suburban  areas  than  in  the 
urban  core  (since  people  are  likely  to 
travel  farther  to  get  to  a  route  in  less 
densely  populated  areas).  Some 
commenters  supported  substantially 
broader  service  areas  for  rail  systems,  in 
the  view  that  the  "catchment  areas"  for 
rail  stations  and  lines  are  much  bigger 
than  the  areas  from  which  bus  riders  are 
drawn  to  stops.  One  member  of  the 
Advisory  Committee  produced  an 
interesting  and  much  remarked  upon 
map  showing  how  a  five  mile  corridor 
and  ten  mile  radius  around  end  stations 
would  look  for  one  major  urban  rail 
system. 

The  Department  has  decided  to  retain 
a  modification  of  the  corridor-based 
model,  with  a  related  but  altered 
approach  for  the  rail  service  area.  We 
agree  with  the  Advisory  Committee  that 
this  approach  better  captures  the  intent 
of  the  ADA  than  the  connect-the-dots- 
model,  since  it  provides  a  closer  analog 
to  the  actual  area  served  by  fixed  route 


transit.  We  believe  that,  in  many  areas, 
this  approach  will  be  more  efficient  to 
administer,  since  it  will  not  require  long 
paratransit  trips  to  areas  well  away 
from  transit  routes.  Nor  do  we  think  that 
service  throughout  the  service  area 
necessarily  implies  a  circumferential 
concept  of  service  area.  We  meet  this 
objective  if  we  require  service  to  origins 
and  destinations  throughout  those  areas 
which  fixed  route  transit  actually 
serves. 

There  may  be  some  currently  served 
origins  and  destinations  that  are  not 
required  to  be  served  under  this  service 
area  concept,  just  as  there  are  some 
currently  served  individuals  who  the 
eligibility  criteria  of  the  ADA  do  not 
require  to  be  served.  We  emphasize  that 
the  rule  does  not  prohibit  an  entity  from 
serving  any  origin  or  destination  it 
chooses.  The  costs  of  serving  origins  or 
destinations  that  are  not  mandated  in 
the  rule  do  not  count  with  respect  to 
undue  financial  burden  waiver  requests, 
however. 

With  respect  to  corridor  width,  most 
members  of  the  Advisory  Committee 
favored  %  of  a  mile  on  either  side  of  a 
fixed  route.  This  distance  was  thought  to 
be  reasonable  because  it  was 
sufficiently  wide  to  take  into  account 
the  likelihood  that  fixed  route  service 
would  draw  passengers  with  disabilities 
from  a  relatively  wide  distance  on  either 
side  of  a  fixed  route,  because  corridors 
of  this  width  would  minimize  unserved 
pockets,  because  it  was  not  so  wide  as 
to  vitiate  the  corridor  concept,  and 
because  it  represented  a  fair  middle 
ground  between  commenters' 
suggestions.  The  Department  believes 
that  this  distance  has  merit,  and  will 
adopt  it. 

The  Department,  in  response  to 
comments,  has  made  two  modifications 
to  the  corridor  concept.  First,  if  within 
the  urban  core  area  (i.e.,  the  area  in 
which  the  corridors  merge  together  to 
make  a  nearly  solid  mass),  there  are 
pockets  not  within  any  corridor 
completely  surrounded  by  corridors,  the 
pockets  will  be  served  as  well.  (During 
the  June  Advisory  Committee  meetings, 
members  often  referred  to  the  corridor 
model  as  the  "handprint"  approach). 
Second,  outside  the  core  area,  the  local 
entity,  through  the  planning  process, 
could  increase  corridor  widths  from  % 
mile  to  as  much  as  1  Vz  miles,  in  order  to 
serve  additional  origins  and 
destinations  in  less  densely  populated 
areas. 

The  issue  of  how  to  define  the  service 
area  for  rail  systems  is  one  of  the  most 
difficult  in  the  rulemaking.  Among  the 
factors  we  considered  in  deciding  how 
to  address  this  issue  were  the  following: 
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•  Rail  systems  draw  riders  from 
farther  away  from  stations  than  bus 
lines  draw  riders  from  bus  routes. 
Members  of  the  Advisory  Committee 
presented  information  that  some  rail 
systems,  for  their  own  platming 
purposes,  define  their  service  areas  in 
terms  of  circles  around  stations  (e.g.,  a 
three-mile  radius  around  most  stations 
and  a  five-mile  radius  around  end 
stations,  in  one  system). 

•  Information  available  to  the 
Department  suggests  that  the  walking 
distance  from  which  people  go  to  a  train 
station  is  not  substantially  greater  than 
the  walking  distance  from  which  they  go 
to  a  bus  line.  Access  to  the  station  from 
further  away  is  typically  by  other  modes 
(e.g.,  bus,  for  people  who  do  not  drive 
their  own  cars  to  a  park-and-ride), 
which  involve  a  transfer  to  the  rail  line. 

•  While  rail  systems  have  fixed 
routes,  people  do  not  access  them  from  a 
corridor  in  the  same  sense  that  they  do  a 
bus  route.  For  example,  if  stations  are 
four  miles  apart,  and  someone  lives 
within  sight  of  the  tracks  halfway 
between  the  stations,  one  cannot  access 
the  system  without  going  two  miles  to  a 
station. 

•  The  most  important  use  of 
paratransit  for  rail  service  is  not  so 
much  getting  to  stations  as  it  is 
providing  trips  along  the  rail  corridor — 
especially  longer  trips — for  which  there 
are  not  good  bus  parallels. 

On  balance,  we  believe  that  the  most 
reasonable  approach  to  follow  in 
defining  the  rail  service  area  is  to  draw 
a  circle  around  each  rail  station,  with  a 
radius  of  %  of  a  mile  (at  end  or  outlying 
stations,  the  local  planning  process 
could  decide  to  expand  the  radius  to  up 
to  iVi  miles,  parallel  to  the  bus  corridor 
expansion  described  above].  This 
appears  to  reflect  more  reasonably  than 
a  corridor-based  approach  the  way 
people  access  and  use  rail  systems.  We 
judge  the  size  of  the  circles  to  be  a 
reasonable  approximation  of  the 
distance  from  which  people  would  go  to 
a  station  without  another  transportation 
mode  as  an  intermediary.  The  entity 
would  provide  service  from  any  origin  in 
any  circle  to  any  destination  in  any 
other  circle. 

We  note  that  some  commenters 
favored,  rather  than  either  the  corridor 
or  circumferential  approach  to  service 
area,  requiring  service  to  all  of  a 
political  jurisdiction  (e.g.,  a  county)  in 
which  the  transit  system  operates. 
While  such  a  definition  makes  sense  for 
a  comprehensive  social  service-oriented 
system  intended  to  meet  all  needs  of 
persons  with  disabilities,  it  goes  well 
beyond  comparability  to  the  area 
actually  served  by  fixed  route  transit. 
Other  commenters  preferred  local  option 


with  respect  to  defining  a  service  area. 
There  is  a  statutory  requirement  for 
paratransit  service  in  the  service  area  of 
the  fixed  route  system,  and  we  believe 
that  local  option  would  not  adequately 
ensure  that  service  was  provided  as  the 
statute  intended. 

The  NPRM  proposed  that  paratransit 
need  not  be  provided  outside  the 
boundaries  of  the  political  jurisdiction  in 
which  the  entity  is  authorized  to 
operate,  even  if  the  corridor-based 
service  area  extended  over  the 
boundary.  A  substantial  number  of 
disability  community  commenters 
objected  to  this  provision,  saying  that  it 
would  fragment  service,  require 
burdensome  extra  transfers  or 
coordination,  and  not  provide  the 
service  within  the  required  service  area. 

Although  we  recognize  that 
jurisdictional  boundaries  can  create 
problems  with  the  provision  of  service, 
we  have  retained  this  provision  in  the 
final  rule.  As  commenters  suggested, 
coordination,  reciprocal  agreements  or 
memoranda  of  understanding  should  be 
able  to  solve  a  great  many  boundary 
overlap  problems,  and  the  rule  require 
efforts  of  this  kind.  In  other  cases, 
however,  entities  may  simply  lack  the 
legal  authority  to  operate  beyond  the 
bounds  of  a  particular  jurisdiction,  and 
this  provision  recognizes  that  fact. 

Response  Time 

The  NPRM  proposed  that  an  entity 
schedule  paratransit  so  as  to  provide 
next-day  service  to  users.  The  preamble 
asked  about  "real  time  scheduling"  as 
well.  A  substantial  majority  of 
comments  endorsed  the  proposal, 
believing  that  it  was  a  realistic 
requirement  that  still  provided 
reasonable  convenient  service  to  users. 
Some  transit  properties  favored  a  24- 
hour  requirement,  as  opposed  to  next- 
day  scheduling,  and  a  number  of 
commenters  advocated  real  time 
scheduling,  touting  its  faster  response 
times  and  lower  per-trip  costs.  Others 
were  concerned  that  real  time 
scheduling  would  increase  demand 
substantially,  raising  costs  and 
overloading  capacity. 

The  Department  is  retaining  the  next- 
day  scheduling  provision,  on  the 
grounds  stated  by  the  commenters.  It  is 
a  good  balance  of  minimizing 
inconvenience  to  users  and  allowing 
providers  sufficient  time  to  schedule 
trips  to  maximize  efficiency.  The 
regulation  explicitly  allows  real  time 
scheduling  to  be  used,  though  it  is  not 
mandated. 

The  NPRM  said  that  reservation 
service  must  be  made  available  during 
all  business  hours,  and  during  times 
equivalent  to  normal  business  hours  on 


days  prior  to  a  service  day  when  the 
offices  are  not  open.  Many  transit 
providers  objected  to  this  provision, 
saying  that  it  would  cause  them  to  have 
to  open  their  offices  on  weekends  and 
increase  administrative  costs.  It  should 
be  acceptable  for  people  to  call  on 
Friday  for  Monday  service,  they  thought. 
Some  commenters  also  asked  whether  a 
reservation  office  had  to  be  staffed  at  all 
such  times  or  whether  an  answering 
machine  or  similar  technology  would  do. 
Commenters  also  asked  whether  normal 
business  hours  meant  hours  when  the 
transportation  service  was  nmning,  or 
administrative  office  hours.  The 
relatively  few  disability  group 
comments  on  this  section  supported  the 
NPRM  proposal. 

With  one  clarification,  the  Department 
is  retaining  the  NPRM  provision.  The 
clarification  is  to  say  that  reservation 
service  would  be  made  available  during 
the  normal  business  hours  of  the 
provider's  administrative  offices.  On 
days  when  those  offices  were  not  open, 
such  as  weekends  and  holidays,  it 
would  be  acceptable  to  take 
reservations  by  answering  machine  or 
similar  means.  Consequently,  the 
requirement  to  ensure  next  day 
scheduling  for  every  service  day — even 
a  day  following  a  weekend  or  holiday — 
should  not  be  as  onerous  as  some 
commenters  believed.  While  some  costs 
are  involved  (a  scheduler  would  have  to 
work,  for  example,  on  Sunday  evening 
to  schedule  trips  for  Monday  morning), 
this  situation  is  more  in  keeping  with  the 
transportation  system  envisioned  by  the 
ADA  than  a  system  which  included  a 
major  exception  to  the  response  time 
criterion.  Under  the  ADA,  response  time 
is  to  be  comparable  to  fixed  route 
service  to  the  extent  practicable.  We  are 
confident  that  this  provision  is 
"practicable"  for  transit  providers. 

A  few  commenters  mentioned  that 
people  should  be  able  to  make 
reservations  a  long  time  in  advance, 
even  if  real  time  scheduling  or  next  day 
scheduling  were  the  practice.  We  agree, 
and  the  rule  tells  transit  providers  to 
allow  reservations  up  to  14  days  in 
advance  of  the  individual's  desired  trip. 

Some  transit  commenters  asked  for 
flexibility  to  establish  pickup  times  in 
order  to  maximize  efficiency.  On  the 
other  hand,  some  disability  community 
commenters  asked  for  protection  against 
what  they  regarded  as  the  problem  of 
transit  authorities  insisting  pn 
scheduling  their  travel  at  times  very 
divergent  from  desired  travel  times.  To 
address  both  sets  of  concerns,  the 
Department  is  adding  a  provision  to  the 
rule  that  would  allow  transit  authorities 
to  negotiate  pickup  times  with  eligible 
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persons.  However,  the  provider  could 
not  insist  on  pickup  times  (at  either  end 
of  the  trip)  that  varied  by  more  than  an 
hour  from  the  user's  desired  travel  time. 

Fares 

The  NPRM  proposed  that  fares  could 
be  double  the  base  fixed  route  fare, 
taking  into  account  both  discounts  and 
add-ons  (e.g.,  transfer  or  premium 
charges).  Few  of  the  many  commenters 
on  this  provision  found  much  good  to 
say  about  it,  a  number  expressing 
confusion  about  its  wording. 

From  the  point  of  view  of  many  transit 
providers,  twice  was  not  enough.  Many 
of  these  commenters  said  that 
comparability,  with  respect  to  fares 
should  be  measured  not  in  terms  of  the 
fares  passengers  paid,  but  on  the 
percentage  of  revenues  those  fares 
represented  of  trip  cost.  Paratransit  is  a 
premium  service  with  high  per  trip  costs, 
a  number  of  providers  said,  and  should 
be  priced  accordingly.  They  also 
opposed  taking  discounts  into  account, 
saying  that  doing  so  would  increase 
revenue  pressures  on  them  even  more 
and  would  create  a  disincentive  for 
using  fixed  route  discounts  beyond 
those  situations  mandated  by  law. 

Disability  community  commenters,  on 
the  other  hand,  opposed  allowing  more 
than  the  fare  charged  on  fixed  route  to 
be  charged  for  paratransit.  A  double 
fare  was  not  comparable,  they  asserted. 
These  comments  pointed  out  that  many 
individuals  with  disabilities  had  limited 
incomes,  and  while  doubling- fares 
would  not  put  a  big  dent  in  transit 
providers'  deficits,  it  would  take  a  big 
chunk  out  of  the  disposable  incomes  of 
many  individuals  with  disabilities. 
Disability  group  comments  were  at  best 
lukewarm  on  the  inclusion  of  discounts. 

At  the  Advisory  Committee  meetings, 
there  was  general  agreement  that  it 
would  be  appropriate  to  drop 
consideration  of  discounts,  and  base  the 
paratransit  fare  on  the  actual  fare  paid 
on  a  similar  fixed  route  trip,  including 
transfer  and  premium  charges.  There 
was  not  agreement  on  whether  the  fare 
could  be  double  that  amount.  The 
Department  agrees  with  the  Advisory 
Committee  on  the  calculation  of  the  fare 
(i.e.,  that  discounts  should  not  be 
included)  and  will  retain  the  provision 
permitting  double  that  amount  to  be 
charged.  We  do  so  on  the  basis  that  this 
fare,  while  more  than  the  fixed  route 
fare,  remains  within  bounds  of 
comparability,  and  does  have  a 
reasonable  relationship  to  the  higher 
per-trip  costs  of  demand-responsive 
service.  A  fare  double  that  of  a  fixed 
route  trip  should  not  be  prohibitively 
high.  Given  the  differences  between 
fixed  route  and  paratransit  service, 


including  its  per  trip  cost  as  well  as  its 
different  service  characteristics,  we  do 
not  believe  that  the  statute  precludes  a 
higher  fare  for  paratransit.  At  the  same 
time,  we  do  not  accept  arguments  that 
comparability  should  be  viewed  in  terms 
of  farebox  recovery  ratios.  Under  the 
statute,  comparability  is  clearly  viewed 
from  the  point  of  view  of  the  consimier, 
not  the  provider. 

Commenters  also  raised  questions 
about  the  fares  to  be  charged 
companions  and  attendants.  A 
companion  is  someone  who  the  ADA 
explicitly  permits  to  ride  with  the 
eligible  individual.  If  someone  goes  with 
a  friend  who  has  a  disability  on  a  fixed 
route  bus,  he  pays  the  same  fare  as  the 
friend.  The  same  should  hold  true  on 
paratransit.  The  rule  will  require  the 
same  fare  to  be  charged  for  companions 
as  for  the  eligible  individual.  With 
respect  to  personal  care  attendants  (see 
discussion  of  §  37.123),  the  situation  is 
different.  A  personal  care  attendant  is 
someone  with  whom  the  eligible 
individual  must  travel,  just  as  an 
individual  with  a  mobility  impairment 
must  travel  with  a  wheelchair.  As  an 
essential  accommodation,  the  personal 
care  attendant  should  travel  without 
charge,  and  the  rule  so  provides. 

Commenters  raised  the  issue  of  social 
service  agency  (or  other  organization) 
transportation.  In  response  to  a 
preamble  question,  a  number  of  transit 
providers  suggested  that  it  was 
appropriate  to  permit  higher  fares  in  this 
situation.  Trips  guaranteed  to  an 
organization  are  a  premium  service,  one 
commenter  asserted,  for  which  a  higher 
charge  is  appropriate.  Some  commerrters 
thought  that  this  provision  could  help  to 
deter  "dumping"  of  social  service 
transportation  onto  the  public 
paratransit  system,  though  nobody  put 
the  idea  forward  as  a  panacea  for  that 
problem.  Several  commenters  cautioned 
that  any  such  provision  should  have 
safeguards  to  ensure  that  the  higher 
fares  only  applied  to  "agency  trips,"  and 
not  to  individually  paid  for  trips  which 
an  agency  simply  arranged  for  clients. 

The  Department  is  adopting  these 
suggestions.  Transit  providers  can 
negotiate  a  higher  fare  for  "agency 
trips,"  which  is  appropriate  since  the 
ADA'S  requirement  of  comparable 
paratransit  goes  to  individuals,  not 
organizations.  To  the  extent  that  it 
forestalls  some  "dumping,"  this 
approach  is  also  desirable.  At  the  same 
time,  the  provision  applies  only  to 
agency  trips,  not  to  trips  provided  on 
behalf  of  and  paid  for  by  an  individual 
client. 


Restrictions  and  Priorities  on  Trip 
Purpose 

The  NPRM  proposed  to  prohibit 
restrictions  or  priorities  based  on  trip 
purpose.  There  were  few  comments. 
Those  from  disability  groups  favored  the 
provision.  There  were  two  sources  of 
objection  to  the  proposal.  The  first  was 
from  a  few  medical  transportation 
providers,  who  thought  that  priorities 
should  be  retained  for  kidney  dialysis  or 
other  medical  purposes.  The  second  was 
from  a  few  transit  providers  who  were 
concerned  that  the  provision  would 
prohibit  subscription  service. 

The  concept  of  prohibiting  restrictions 
and  priorities  based  on  trip  purpose  is 
basic  to  any  system  of  comparable 
paratransit  service.  Nobody  asks  why 
someone  is  getting  on  a  bus  or  rates  the 
significance  of  their  travel.  If  someone 
asks  why  a  passenger  is  getting  on  a 
paratransit  van,  let  alone  decides  for  the 
passenger  the  relative  importance  of  his 
or  her  trip  in  the  larger  scheme  of  things, 
we  do  not  have  a  comparable  situation. 
To  the  extent  that  such  priorities  are 
imposed  (e.g.,  because  of  a  provider 
decision  that  medical  trips  are  more 
important  than  other  types  of  trips),  we 
have  a  social  service  model  of 
transportation  rather  than  the  system  of 
service  comparable  to  fixed  route 
transportation  that  the  ADA  envisions. 

The  issue  of  subscription  service  is 
discussed  below  in  connection  with 
§  37.133. 

Hours  and  Days  of  Service 

The  NPRM  proposed  that  paratransit 
service  be  available  during  the  same 
hours  and  days  as  the  fixed  route 
service.  Disability  groups  supported  the 
provision  as  written,  saying  that  it  was 
necessary  to  ensure  truly  comparable 
service.  A  number  of  transit  providers 
asked  for  more  flexibility  to  devise 
service  which  efficiently  served  the 
most  active  periods  of  demand,  but 
w^)uld  not  need  to  operate  during 
periods  of  low  demand  (e.g.,  night-owl 
service).  Several  favored  "averaging,"  in 
which  entities  would  provide  paratransit 
for  a  number  of  hours  during  the  day 
equivalent  to  the  number  of  hours,  on 
average,  that  all  routes  ran.  It  would  be 
more  efficient  to  sacrifice  night-owl 
paratransit  and  use  the  funds  saved  to 
provide  more  capacity  in  periods  of 
higher  demand,  one  commenter  said. 

If  one  can  get  from  Point  A  to  Point  B 
at  midnight  on  a  fixed  route  bus,  one 
should  be  able  to  travel  between  those 
same  points  at  midnight  on  paratransit. 
If  one  cannot  do  so,  it  is  hard  to  argue 
that  the  system  is  comparable.  On  this 
basis,  the  Department  believes  it  is 
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necessary  to  retain  the  hours  and  days 
provision.  Given  the  corridor-based 
approach  to  service  area,  it  is  likely  that 
costs  of  late-night  service  should  not  be 
as  great  as  some  commenters  believe. 
During  low-demand  hours,  it  is  typical 
for  there  not  to  be  service  on  many 
routes.  These  corridors  drop  off  the 
service  area  during  these  times,  and 
service  to  origins  and  destinations  in 
them  is  not  required.  For  this  reason, 
"averaging,"  which  might  result  in 
considerable  savings  in  a 
circumferential  service  area,  is  less 
important  in  a  corridor-based  service 
area. 

Capacity  Constraints 

The  NPRM  proposed  prohibiting 
capacity  constraints,  including  waiting 
lists,  restrictions  on  the  numbers  of  trips 
a  person  may  take  in  a  given  period,  or 
consistent  trip  denials  or  untimeliness. 
The  relatively  few  disability  community 
commenters  speaking  to  this  subject 
favored  the  requirement. 

The  majority  of  comments  on  the 
criterion  were  from  transit  industry 
parties,  virtually  all  of  whom  opposed 
the  idea.  Some  comments  said  that  the 
provisions  concerning  consistent  denials 
or  untimeliness  were  too  vague.  Given 
fluctuations  in  demand,  a  system  could 
not  avoid  some  trip  denials  without 
having  substantial  excess  capacity. 
Others  said  that  it  was  unreasonable  to 
expect  any  system  to  meet  all  demand, 
which  would  inevitably  require  the 
addition  of  more  vehicles  and  keep  costs 
spiraling  upward.  Several  commenters 
pointed  out  that  there  are  capacity 
constraints  on  fixed  route  systems  (e.g., 
a  full  bus  passes  up  people  waiting  at  a 
stop),  and  capacity  constraints  were 
likewise  reasonable  for  paratransit.  A 
few  commenters  suggested  a 
performance  standard  (e.g.,  meeting  an 
average  98  percent  of  trip  requests  per 
day).  Interestingly,  few  commenters 
spoke  in  favor  of  the  two  primary 
devices  on  which  the  proposal 
focused — trip  number  limits  and  waiting 
lists. 

It  is  true,  of  course,  that  there  are 
capacity  constraints  on  fixed  route 
transit.  Certain  potential  routes  are  not 
served,  runs  are  not  made  at  certain 
times  of  day,  and  these  limits  restrict 
everyone's  ability  to  travel  on  the  fixed 
route  system.  Capacity  constraints  of 
this  kind  are  already  reflected  in  the 
requirements  for  paratransit,  given  the 
service  area  and  hours  and  days 
criteria. 

It  is  also  true  that  packed  buses  pass 
by  passengers  waiting  at  stops  and  that 
full  trains  pull  out  of  stations  leaving 
passengers  standing  on  the  platform.  In 
each  of  these  cases,  however  (which  are 


most  likely  to  occur  at  peak  travel 
periods  when  headways  are  shortest), 
all  the  passengers  have  to  do  is  wait  a 
little  longer  for  the  next  bus  or  train  to 
come.  Certainly  no  system  administrator 
tells  such  a  passenger  that  he  can  forget 
about  traveling  that  day  because  he  has 
already  ridden  the  bus  20  times  that 
month  or  that  he  needs  to  work  his  way 
to  the  top  of  a  waiting  list  before  he  can 
elbow  his  way  onto  a  train.  If  the 
administrator  of  a  paratransit  system 
tells  a  similar  story  to  a  passenger,  it  is 
not  a  story  about  a  comparable  system. 

Capacity  constraint  mechanisms  of 
this  kind  are  incompatible  with  a 
comparable  paratransit  system,  and  the 
rule  will  continue  to  prohibit  them.  We 
are  also  modifying  the  chronic  trip 
denials  and  untimeliness  provisions  of 
the  NPRM.  These  provisions  were 
generally  supported  by  disability 
community  commenters,  but  were 
criticized  by  transit  industry 
commenters  as  vague  and  difficult  to 
enforce. 

Anecdotal  reports  by  disability  group 
representatives,  and  surveys  of  some 
existing  paratransit  operations  in 
several  cities  by  the  Department's 
Inspector  General  (IG),  suggest  that 
problems  of  this  kind  are  a  serious 
concern.  In  one  city  surveyed  by  the  IG, 
for  example,  26  percent  of  initial  trips 
surveyed,  and  32  percent  of  return  trips, 
were  one  to  five  hours  late.  Nine  percent 
of  passengers  had  one-way  trips  that 
lasted  between  two  and  four  hours,  and 
involved  up  to  33  stops  between  origin 
and  destination.  Of  a  small  sample  of 
passengers  interviewed  by  the  IG  in  this 
city,  more  than  half  had  quit  using  the 
system  because  of  its  unreliability. 

In  another  system  surveyed  by  the  IG,  " 
the  reservation  phone  lines  opened  at 
5:45  a.m.  Capacity  was  filled  by  5:53, 
and  no  more  reservations  were 
accepted.  In  another  city,  the  IG 
checked  658  reports  by  passengers  of 
"no-show"  vehicles,  learning  that 
erroneous  reports  about  the  scheduled 
pickups  had  been  made  by  drivers  in  26 
percent  of  the  cases. 

The  Department  hopes  that  problems 
of  this  kind  are  not  endemic  to 
paratransit  systems.  But  it  is  clear  that 
patterns  or  practices  of  this  kind  have 
the  effect  of  limiting  the  availability  of 
paratransit  service  to  eligible  persons  in 
a  way  not  contemplated  by  the  ADA. 
Consequently,  the  rule  prohibits 
patterns  or  practices  of  this  kind.  As 
with  the  patterns  or  practices  of 
individuals  that  adversely  affect 
paratransit  service  delivery  (see 
§  37.125),  problems  that  are  not  within 
the  control  of  the  provider  (e.g.,  late 
service  because  of  an  accident  that  ties 


up  the  highway)  would  not  form  the 
basis  for  a  forbidden  pattern  or  practice. 

One  issue  that  came  upin  the  context 
of  problems  in  service  delivery  was  a 
suggestion  by  several  disability 
community  commenters  that  a 
paratransit  provider  should  provide  one 
or  more  free  trips  for  missed  trips,  late 
arrivals,  or  trip  durations  that 
substantially  exceeded  fixed  route 
travel  time.  This  idea  is  attractive;  it 
appears  similar  to  a  concept  that  has 
done  good  things  for  timely  pizza 
delivery.  Given  the  differences  between 
pizza  and  paratransit,  however,  the 
practicabihty  of  the  idea  in  this  context 
is  doubtful.  "There  are,  obviously,  a 
number  of  reasons  for  service  delivery 
problems  that  should  not  result  in  a 
financial  penalty  to  the  provider.  The 
capacity  constraints  provision  discussed 
above  should,  in  our  view,  provide 
adequate  redress  for  systemic  problems 
in  service  delivery. 

The  discussion  of  the  capacity 
constraints  requirement,  like  the 
discussions  of  all  the  other  service 
criteria,  assumes  a  situation  in  which 
service  is  provided  without  creating  an 
undue  financial  burden.  In  cases  where 
an  entity  is  granted  an  undue  financial 
burden  waiver,  the  rule  provides  that 
limiting  the  number  of  trips  per  person 
per  time  period  is  a  primary  method  of 
reducing  costs,  while  keeping  other 
criteria  constant  to  ensure  continued 
service  quality.  This  point  was  one 
made  emphatically  by  disability  group 
representatives  on  the  Advisory 
Committee. 

Given  the  phase-in  period  of  up  to  five 
years  permitted  under  this  rule,  the 
allowance  of  some  negotiation  of  trip 
times,  and  the  limitations  on  eligibility 
set  forth  in  §  37.123,  the  Department 
anticipates  that  many  providers  will  find 
pressures  to  impose  capacity  constraints 
reduced. 

Additional  Service 

This  section,  like  its  counterpart  in 
§  37.123,  specifies  that  the  service 
criteria  do  not  limit  the  activities  of 
paratransit  providers.  As  the  legislative 
history  of  the  ADA  notes,  these 
requirements  establish  a  "minimum 
level  of  paratransit  service  to  be 
provided."  (H.  Rept.  1  101^85,  Ft.  1,  at 
30).  Providers  can  do  more  than  this 
section  requires.  However,  the  cost  of 
doing  more  than  the  ADA  requires 
cannot  be  regarded  as  a  financial 
burden  of  compliance.  Therefore,  the 
costs  of  additional  service  cannot  be 
counted  in  connection  with  an  undue 
financial  burden  waiver  request. 
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Section  37.133    Subscription  Service 

A  number  of  commenters  on  the 
capacity  constraints  and  no  restrictions 
and  priorities  on  trip  provisions  of  the 
rule  asked  about  the  role  of  subscription 
service.  A  number  of  these  commenters 
asked  for  assurance  that  this  service, 
which  is  useful  for  work  trips  and  other 
repeated  trips  (e.g.,  to  physical  therapy 
sessions),  would  not  be  prohibited. 
Other  commenters,  though  not  opposed 
to  subscription  service,  asked  for 
assurance  that  it  would  not  absorb  all 
the  capacity  of  a  paratransit  system, 
leaving  little  room  for  non-subscription 
trips.  (Information  available  to  the 
Department  supports  that  this  is  a  very 
real  concern  with  some  systems.) 

We  believe  that,  because  it  provides 
assurance  of  regular  trips  and  saves  the 
trouble  of  repeated  calls  for  service  for  a 
work  trip  or  other  regular  trips, 
subscription  service  can  be  a  valuable 
component  of  a  complementary 
paratransit  system.  Therefore,  we  agree 
with  commenters  who  wish  us  to  specify 
that  such  a  system  is  permissible. 

At  the  same  time,  we  also  agree  that  it 
would  be  inconsistent  with  the  notion  of 
a  comparable  paratransit  system  to  let 
subscription  service  absorb  the  full 
capacity  of  the  system,  as  it  might  at  a 
given  time  of  day  (e.g.,  peak  times  for 
work  trips).  Consequently,  the  rule 
includes  a  maximum  of  50  percent  of 
system  capacity  that  can  be  dedicated 
at  any  time  of  the  day  to  subscription 
service.  The  one  exception  to  this  is  if 
there  is  excess  non-subscription 
capacity  at  a  given  time,  so  that  system 
capacity  goes  begging.  In  that  case,  the 
subscription  component  of  the  service 
could  be  expanded. 

Since  subscription  service  is  a  limited 
subcomponent  of  all  paratransit  service, 
we  believe  it  is  reasonable  to  permit 
some  limits  on  its  use.  For  subscription 
service  only,  a  provider  could  establish 
trip  purpose  restrictions  (e.g.,  work  trips 
only  during  morning  and  evening  peak 
work  trip  periods)  or  waiting  lists  for 
participation. 

Section  37.135    Submission  of 
Paratransit  Plan 

The  NPRM's  §  37.113  contained 
certain  provisions  that  are  now  new, 
separate  sections.  The  description  of 
these  requirements  as  well  as  comments 
submitted  on  the  proposal  and  the 
Department's  response,  are  discussed 
below.  (See  §§  37.135,  37.145,  and 
37.149.) 

Section  37.113  of  the  NPRM  proposed 
that  each  public  entity  providing  fixed 
route  service  submit  a  plan  by  January 
26, 1992,  with  annual  submissions  on 
each  succeeding  January  26th.  The 


NPRM  also  proposed  that  section  18 
recipients,  small  urbanized  area 
recipients  of  section  9  funds 
administered  by  a  state,  and  public 
entities  who  provide  fixed  route  service 
that  do  not  receive  UMTA  funds  submit 
their  plans  to  the  appropriate  state 
administering  office. 

The  submission  of  plans  by  January 
26, 1992,  drew  a  few  comments — all 
saying  that  this  is  an  unrealistic  date. 
One  state  department  of  transportation 
suggested  that  extensions  be  granted 
upon  request,  for  cause.  Unfortunately, 
the  ADA  contains  a  specific  provision 
requiring  that  plans  be  submitted  by 
January  26, 1992,  and  that  plan 
implementation  begin  on  that  date  also. 
While  the  Department  does  not  believe 
it  has  flexibility  in  this  area,  there  are 
new  provisions  regarding  the 
submission  of  joint  plans,  as  discussed 
below  in  §  37.141. 

Sixteen  commenters  provided  input  on 
the  proposal  to  have  plans  submitted 
and  reviewed  by  states.  All  but  a  few 
were  opposed  to  the  idea.  Most  states 
that  commented  beheve  that  the  staffing 
and  cost  burden  would  be  too  great  to 
bear.  Disability  groups  recommended 
that  the  review  remain  with  UMTA  for 
consistency.  One  transit  provider 
recommended  that  all  plans  go  through 
the  applicable  funding  agency  for  sign- 
off  before  being  submitted  to  UMTA. 
One  individual  with  a  disability 
recommended  that  the  states  be  allowed 
to  act  on  behalf  of  UMTA,  as  in  the 
section  18  program. 

The  Advisory  Committee  discussed 
the  issue  of  plan  submission  to  states, 
and  their  recommendation  was  to  have 
all  plans  submitted  to  UMTA.  The 
Department  has  revised  this  section 
somewhat  in  response  to  comments. 
First,  in  this  section,  we  direct  only  two 
categories  of  entities  to  submit  their 
plans  to  states.  These  are  (1)  UMTA 
recipients  and  (2)  entities  who  are 
administered  by  the  state  on  behalf  of 
UMTA.  We  have  eliminated  the 
requirement  that  public  entities  not 
funded  by  UMTA  submit  their  plans  to 
the  states. 

As  noted  in  §  37.145,  we  have  retained 
the  provision  that  certain  UMTA 
grantees  submit  their  plans  to  the  states 
because  UMTA  would  like  the  benefit  of 
the  states'  expertise  before  final  review. 
However,  we  have  changed  the  states' 
role  from  that  of  a  reviewer  to  that  of  a 
commenter,  so  that  UMTA  may  receive 
the  benefit  of  each  state's  knowledge  of 
the  grantee  without  unduly  burdening  it 
with  actual  review  of  the  plan. 

This  section  makes  explicit  a 
provision  which  was  discussed  in  the 
preamble  to  the  NPRM.  The  Department 
noted  that  some  phase-in  of 


implementation  would  probably  be 
acceptable,  but  that  phase-in  would  be 
determined  based  on  individual 
circumstances.  We  asked  if  the  final  rule 
should  be  more  specific.  All  commenters 
on  this  issue  recommended  that  the 
Department  be  specific  as  to  a  phase-in 
period.  Comments  on  how  long  a  phase- 
in  should  be  ranged  from  one  year  to  ten 
years,  with  disability  groups  advocating 
a  shorter  period  of  time  and  transit 
providers  advocating  a  longer  period  of 
time. 

The  final  rule  (§  37.135(d))  specifies 
maximum  5-year  time  period  for  phase- 
in.  This  paragraph  specifies  that  all 
entities  must  be  in  full  compliance  with 
all  paratransit  provisions  by  January  26, 
1997,  unless  the  entity  has  received  a 
waiver  from  UMTA  based  on  undue 
financial  burden.  While  the  rule 
assumes  that  most  entities  will  take  a 
year  to  fully  implement  these  provisions, 
longer  than  a  year  requires  the 
paratransit  plans  to  contain  milestones 
that  are  susceptible  to  objective 
verification.  Not  all  plans  will  be 
approved  if  they  have  a  five-year  lead-in 
period.  Consistent  with  the  proposed 
rule,  the  Department  intends  to  look  at 
each  plan  individually,  to  determine 
what  is  required  for  implementation  in 
each  case. 

Section  37. 137    Paratransit  Plan 
Development 

The  proposed  rule  contained  three 
specific  requirements  during  the 
development  of  the  paratransit  plan: 
first,  that  each  entity  ensure  public 
participation  in  the  development  of  the 
plan,  which  at  a  minimum  would  include 
a  public  hearing,  the  opportunity  for 
public  comment,  and  consultation  with 
persons  with  disabilities.  Second,  this 
section  would  have  required  that  each 
submitting  entity  survey  existing 
services  to  determine  what  paratransit 
services  are  already  being  provided  to 
ADA-paratransit  eligible  persons. 
Finally,  the  NPRM  would  have  required 
that  these  requirements  apply  to  each 
annual  submission  in  addition  to  the 
initial  submission. 

Survey  of  Existing  Services 

Less  than  a  dozen  individuals  and 
organizations  submitted  comments  on 
this  provision,  with  most  focused  on 
how  the  financial  contributions  of  these 
providers  should  be  counted  and  how  to 
ensure  that  service  included  in  the  plan 
would  be  continued.  Some  private  for 
profit  providers  thought  they  should  be 
included  in  the  survey  and  that  they 
should  be  consulted  in  the  preparation 
of  the  plan. 
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One  state  human  services  agency 
recommended  that  formal  agreements 
between  fixed  route  operators  and 
outside  operators  be  required  to  ensure 
that  services  are  coordinated  and 
equally  available  from  area  to  area.  The 
concern  of  this  commenter  is  that  an 
entity  could  include  service  provided  by 
other  unrelated  agencies  in  its  service 
plan,  which  could  result  in  Httle  service 
being  provided  to  individuals  not 
connected  to  client-specific  agencies. 
One  trade  association  stated  that  the 
rule  should  require  that  the  plan 
document  that  the  entity  has  not  only 
identified  the  services,  but  has  made 
every  effort  to  make  use  of  existing 
paratransit  resources,  including  those  of 
for-profit  providers. 

Section  223(c)(8)  of  the  ADA 
specifically  requires  that  each  public 
entity  submitting  a  paratransit  plan 
survey  existing  services.  While  the  ADA 
falls  short  of  explicitly  requiring 
coordination,  clearly  this  is  one  of  the 
goals.  The  purpose  of  the  survey  is  to 
determine  what  is  being  provided 
already,  so  that  a  transit  provider  can 
accurately  assess  what  additional 
service  is  needed  to  meet  the  service 
criteria  for  comparable  paratransit 
service.  In  effect,  the  public  entity  will 
need  to  know  specifically  what  services 
are  being  provided  by  whom  if  the  entity 
is  to  count  the  transportation  toward  the 
overall  need. 

Since  the  public  entity  is  required  to 
provide  paratransit  to  all  ADA 
paratransit  eligible  individuals,  there  is 
some  concern  that  currently  provided 
service  may  be  cut  back  or  eliminated.  It 
is  possible  that  this  may  happen.  The 
Department  urges  each  entity  required 
to  submit  a  plan  to  work  with  current 
providers  of  transportation  to  determine 
not  just  what  transportation  services 
they  provide,  but  to  continue  to  provide 
it  into  the  foreseeable  future. 

Public  Participation  Requirements 

Over  a  dozen  commenters  made 
suggestions  on  the  NPRM's  public 
participation  requirements.  Those 
expressing  concern  about  the  adequacy 
of  the  proposed  requirements  stated  that 
they  were  concerned  about  the  quality 
of  the  consultation.  One  commenter 
suggested  that  the  consultation  begin 
early  in  the  development  of  the  plan  and 
that  the  regulation  should  "require  that 
each  public  entity  form  an  ongoing 
citizens  participation  committee  which 
would  be  formed  in  the  early  stages  of 
paratransit  plan  development  and  would 
participate  in  all  stages  of  plan 
development  and  review  as  well  as  plan 
implementation."  This  thought  was 
echoed  in  the  Advisory  Committee  in 
June. 


Some  commenters  requested  more 
specificity  on  the  type  and  length  of 
notice  required.  One  transit  provider 
suggested  that  for  section  18  providers, 
the  notice  of  intent  to  submit  a  plan 
should  be  adequate,  with  a  hearing  held 
only  upon  request.  One  disability  group 
said  that  it  would  have  a  difficult  time 
discerning  who  was  the  lead  agency  in 
the  area,  and  that  the  lead  agency 
should  be  designated  and  responsible 
for  convening  an  advisory  group. 
Finally,  some  commenters  recommended 
that  more  elements  of  paratransit 
service  (such  as  appeals  from  denial  of 
service)  be  subject  to  a  public  hearing 
requirement. 

The  Department  has  made  more 
explicit  the  public  participation 
requirements  in  the  final  rule  in  three 
ways.  First,  it  has  added  a  new 
paragraph  (§  37.137(b)(1)),  which 
requires  that  providers  develop  and 
carry  out  an  outreach  effort  to  locate 
and  notify  persons  who  may  be  eligible 
to  use  its  paratransit  service.  Second,  it 
requires  that  the  entity  use  these  pubHc 
participation  requirements  when  the 
entity  is  planning  to  phase  in  its 
paratransit  service  in  more  than  one 
year  or  if  it  is  going  to  request  a  waiver 
based  on  undue  financial  burden. 
Finally,  the  requirement  that  the  public 
participation  requirement  be  used  for 
each  annual  submission  has  been 
extended  to  require  that  there  be  an 
ongoing  process  for  the  participation  of 
persons  with  disabilities  in  the 
development  of  any  programs  as  well  as 
in  periodic  assessment  of  these  services. 

The  Department  believes  that  public 
participation  is  a  key  element  in  the 
effective  implementation  of  the  ADA. 
The  ADA  is  an  opportunity  to  develop 
programs  that  will  ensure  the  integration 
of  all  persons  into  not  just  the 
transportation  system  of  America,  but 
all  of  the  opportunities  transportation 
makes  possible.  This  opportunity  is  not 
without  tremendous  challenges  to  the 
transit  providers.  It  is  only  through 
dialogue,  over  the  long  term,  that  usable, 
possible  plans  can  be  developed  and 
implemented. 

The  public  participation  requirements 
do  not  mandate  that  service  be  provided 
to  every  person  with  disability.  It  does 
require  that  the  entities  providing 
paratransit  service  attempt  to  provide  to 
the  broadest  range  possible  of  persons 
with  disabilities  the  opportunity  to 
participate  in  what  their  future 
transportation  options  may  look  like. 

Section  37.139    Plan  Contents 

The  NPRM  proposed  eight  substantive 
categories  of  information  to  be 
contained  in  the  paratransit  plan: 
information  on  current  and  changing 


fixed  route  service;  inventory  of  existing 
paratransit  service;  discussion  of  the 
discrepancy  between  existing 
paratransit  and  what  is  required  under 
this  regulation;  a  discussion  of  the 
public  participation  requirements  and 
how  they  have  been  met;  the  plan  for 
paratransit  service:  efforts  to  coordinate 
with  other  transportation  providers;  a 
description  of  the  process  in  place  or  to 
be  used  to  register  ADA  paratransit 
eligible  individuals:  and  a  request  for  a 
waiver  based  on  undue  financial 
burden,  if  applicable. 

Over  fifty  comments  were  received  on 
this  section,  with  two  provisions 
drawing  the  most  comment.  First  was 
the  phase-in,  and  lack  of  specific  dates 
for  complete  phase-in.  Almost  all 
commenters  agreed  that  some  phase-in 
would  be  necessary.  While  some  felt 
that  the  timetable  for  phase-in  was  best 
left  to  the  local  decision  making  process 
and  documented  in  the  plan,  most 
commenters  recommended  an 
implementation  deadline.  While  three  to 
five  years  were  mentioned  most  often, 
the  suggestions  ranged  from  one  to  ten 
years.  Some  suggested  different 
deadlines,  depending  on  whether  any 
paratransit  service  already  existed.  One 
commenter  asked  for  a  maintenance  of 
effort  provision  for  paratransit  services 
existing  as  of  July  26, 1990.  Other 
commenters  suggested  that  any 
reductions  to  existing  services  be 
phased  in  according  to  a  timetable  in  the 
local  plan. 

The  second  major  area  of  comment 
concerned  the  need  for  and  difficulty  of 
accurately  estimating  demand  for 
paratransit  service.  Many  operators 
commented  on  the  difficulty  in 
accurately  predicting  the  demand  for  the 
newly  mandated  paratransit  service, 
particularly  in  light  of  the  prohibition  on 
capacity  constraints.  One  commenter 
noted  that  estimation  of  the  ADA 
paratransit  eligible  population  should  be 
included  in  the  plan  so  that  reviewers 
could  determine  whether  the  proposed 
service  would  be  in  compliance. 

Other  comments  included  the 
perceived  difficulty  with  identifying 
"unmet  demand",  with  commenters 
indicating  that  this  information  was 
difficult  and  expensive  to  obtain.  Other 
comments  included  a  recommendation 
to  reduce  the  six-year  budget  specified 
in  the  proposed  rule  to  a  five-year 
budget.  The  requirement  to  include  a 
sign-off  by  the  Metropolitan  Planning 
Organization  covered  by  the  plan  drew 
negative  comment  from  a  transit 
provider  and  a  transit  trade  association. 
The  transit  provider  suggested  an 
exemption  from  MPO  review  if  the 
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entity  was  a  statewide  organization  or  if 
the  entity  was  not  an  UMTA  recipient. 

The  final  rule  contains  a  reorganized 
and  slightly  expanded  section  on  plan 
contents.  This  reflects  commenters' 
requests  to  be  more  explicit,  rather  than 
less  explicit. 

This  section,  as  well  as  §  37.135, 
provides  for  a  maximum  phase-in  period 
of  five  years,  with  an  assumed  one-year 
phase-in  for  all  paratransit  programs. 
The  required  budget  has  been  changed 
to  five  years  as  well.  The  Department 
has  established  a  five-year  phase-in  in 
the  belief  that  not  all  systems  will 
require  that  long*  but  that  some, 
particularly  those  who  chose  to  comply 
with  section  504  requirements  with 
accessible  fixed  route  service  may 
indeed  need  five  years. 

We  recognize  the  need  to  begin 
providing  access  to  transportation 
immediately.  We  are  confident  that, 
through  the  public  participation  process, 
a  realistic  plan  for  full  compliance  with 
the  ADA  will  develop.  To  help  ensure 
this,  the  paratransit  plan  contents 
section  now  requires  that  any  plan 
which  projects  full  compliance  after 
January  26, 1993  must  include  milestones 
which  can  be  measured  and  which 
result  in  steady  progress  toward  full 
compliance. 

For  example,  it  is  possible  that  the 
first  part  of  year  one  is  used  to  ensure 
comprehensive  registration  of  all  eligible 
persons  with  disabilities,  training  of 
transit  provider  staffs,  and  the 
development  and  dissemination  of 
information  to  users  and  potential  users 
in  accessible  formats  and  some  small 
increase  in  the  current  level  of 
paratransit  service  being  provided.  It 
would  not  be  possible  to  indicate  in  the 
plan  that  no  activity  was  possible  in  the 
first  year,  but  a  plan  could  provide  for 
proportionately  more  progress  to  be 
made  in  later  years.  Implementation 
must  begin  in  January  1992. 

Each  plan,  including  its  phase-in  will 
be  the  subject  of  examination  by  UMTA. 
Not  all  providers  will  receive  approval 
for  a  five-year  phase-in.  The  plan  must 
be  careful,  therefore,  to  explain  what 
current  services  are,  what  the  plans  are, 
and  include  methods  to  discern  the 
advance  of  progress  toward  compliance. 
These  kinds  of  decisions  are  best  made 
through  the  public  participation  process. 

Several  commenters  indicate  a  real 
difficulty  in  estimating  the  demand  for 
paratransit  service.  We  are  hopeful  that 
the  planning  process  will  be 
enlightening.  In  an  effort  to  assist  in  this 
area.  UMTA  is  publishing  a  handbook 
for  use  by  transit  providers  in 
developing  their  paratransit  plans  and 
service.  This  handbook  should  be 
available  a  couple  of  weeks  after  the 


final  rule  is  published.  (You  may  request 
it  by  calling  the  UMTA  number  in  the 

FOR  FURTHER  INFORMATION  CONTACT 

section  of  this  preamble.)  The  ADA 
itself  contained  a  figure  of  43  million 
persons  with  disabilities,  although  it 
should  be  pointed  out  that  many  of  these 
would  not  necessarily  be  eligible  for 
ADA  paratransit  service.  The 
Department's  regulatory  impact 
analysis,  in  discussing  the  probable 
costs  involved  in  implementing  this  rule, 
estimates  the  likely  percentage  of 
population  who  would  be  eligible  for 
paratransit  as  service  between  1.4  and 
1.9  percent.  This  figure  can  vary 
depending  on  the  type  and  variety  of 
services  an  entity  has  available  or 
climate,  or  proximity  to  medical  care 
and  other  services  that  a  person  with  a 
disability  may  need.  Clearly  estimating 
demand  is  one  of  the  most  critical 
elements  in  the  plan,  since  it  will  be 
used  to  make  decisions  about  all  the 
various  service  criteria.  We  are 
explicitly  requiring  that  the  plan  include 
a  demand  estimate,  using  demand 
estimation  methodology  appropriate  to 
the  kind  of  system  submitting  the  plan. 

In  response  to  comments,  the 
Department  has  dropped  the  explicit 
requirement  to  identify  uiunet  demand, 
although  paragraph  (b)(3)  can  be  used  to 
provide  that  information  if  it  is 
available.  Unmet  demand  becomes 
important  in  relation  to  service  an  entity 
provides  on  its  fixed  route.  For  example, 
if  the  entity  could  establish  that  its 
unmet  demand  on  a  fixed  route  system 
was  three  percent,  then  comparable 
paratransit  service  also  could  have  an 
unmet  demand  of  three  percent,  not 
zero. 

Finally,  §  37.139  contains  a  new 
paragraph  (j),  spelling  out  in  more  detail 
requirements  related  to  the  annual 
submission  of  plans  (i.e.,  update).  While 
the  Department  has  no  intention  of 
requiring  duplicative  filings,  and 
specifically  states  that  only  new 
information  need  be  provided,  the 
annual  plan  takes  on  new  significance 
since  the  NPRM.  Since  there  may  be 
multi-year  phase  in,  it  is  the  annual  plan 
that  demonstrates  the  progress  made  to 
date,  explains  any  delays,  and  projects 
the  time  for  full  compliance. 

Section  37.141    Requirements  if  Joint 
Plan  Is  Submitted 

This  section  is  new,  and  revises  the 
general  provision  in  the  proposed  rule 
allowing  joint  plans  to  be  submitted,  so 
long  as  they  were  submitted  on  January 
26, 1992.  Commenters  had  asked  for 
provisions  to  facilitate  joint  plans.  Joint 
plarming  for  coordinated  paratransit 
service  is  consistent  with  the  ADA  (see, 
e.g.,  H.Rpt.  101-485,  Pt.  1,  at  30). 


Section  37.141  lays  out  a  staged 
submission  plan  for  entities  who  are 
participating  in  a  joint  plan.  Every  effort 
must  be  made  to  develop  and  submit 
every  element  identified  in  §  37.139,  by 
January  26, 1992,  to  the  extent 
practicable.  However,  the  section 
recognizes  that  there  may  be  some  cases 
in  which  bureaucratic  red  tape  (the 
Federal  government  is  familiar  with  this 
concept)  delays  the  ability  of  willing 
parties  to  formally  participate  in  plan 
finalization.  When  the  final  plan  cannot 
be  submitted  by  January  26, 1992,  the 
final  rule  allows  the  entities 
participating  in  the  joint  plan  to  submit 
a  final  plan  by  July  26, 1992,  if  they  do 
the  following: 

(1)  Submit  a  general  statement  that 
they  intend  to  file  a  joint  coordinated 
plan; 

(2)  Submit  a  certification  from  each 
participating  entity  that  they  are 
committed  to  providing  paratransit  as  a 
part  of  a  coordinated  plan; 

(3)  Submit  a  certification  from  each 
participating  entity  that  it  will  maintain 
current  levels  of  paratransit  service  until 
the  joint  plan  begins; 

(4)  Provide  as  many  elements  of  the 
plan  as  possible. 

These  provisions  ensure  that 
significant  planning  and  plan 
implementation  will  begin  by  January 
26, 1992,  without  precluding  entities 
from  cooperating  because  it  was  not 
possible  to  coordinate  different  public 
entities  by  January  of  1992.  The 
Department  believes  that  this  provision 
is  consistent  with  the  overall  objective 
of  the  statute  to  provide  transportation 
service  to  persons  with  disabilities  in 
the  most  integrated  setting  possible.  In 
no  case  will  complete  compliance  for  a 
coordinated  plan  be  later  than  it  would 
be  for  an  individual  plan — that  is,  all 
plans  must  provide  for  full  compliance 
by  January  26, 1997. 

The  final  provision  in  the  section 
notes  that  an  entity  may  later  join  a 
coordinated  plan,  even  if  it  has  its 
separate  plan  on  January  26, 1992.  To  do 
so,  the  entity  must  provide  the 
assurances  and  certifications  required  of 
all  of  the  other  participating  entities. 

Section  37.143    Paratransit  Plan 
Implementation 

Proposed  rule  §  37.121  of  the  NPRM 
would  have  required  each  entity  to 
begin  implementation  of  its  plan, 
pending  any  notice  from  UMTA.  It  also 
specified  that  an  entity  was  to  begin 
implementation  of  its  plan,  even  if  the 
plan  includes  a  request  for  a  waiver 
based  on  undue  financial  burden. 

Many  transit  providers  commented 
that  it  would  be  impossible  to 
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implement  paratransit  plans  without 
additional  funding.  Other  commenters 
supported  the  requirement  to  begin 
implementation  immediately.  One 
commenter  noted  that  if  entities  had 
begun  implementing  the  plan  after  the 
proposed  rule  was  published,  as 
suggested  by  the  Department  in  the 
NPRM,  they  would  be  well  on  their  way 
to  being  able  to  implement  the  plan  after 
January  26, 1992. 

The  final  rule  provision  remains 
unchanged  from  the  proposed  rule.  As 
noted  in  the  proposed  rule,  the  ADA  is 
landmark  civil  rights  legislation,  and  the 
responsibilities  of  public  entities  to 
provide  transportation  service  to 
persons  with  disabilities  extends 
beyond  their  responsibilities  as  UMTA 
grantees. 

Section  37.145    State  Comment  on 
Paratransit  Plans 

The  NPRM  required  each  state  to 
review  each  paratransit  plan  that  was 
submitted  to  it,  and  to  forward  the  plans 
to  UMTA  with  a  recommendation  to 
approve  or  disapprove  the  plan.  The 
states  were  to  use  the  criteria  UMTA 
will  use  in  reviewing  the  paratransit 
plans  submitted  to  it.  Sixteen 
commenters  provided  input  on  this 
provision,  and  almost  all  were  opposed. 
One  trade  association  was  in  favor  of 
the  requirement,  while  almost  every 
state  that  commented  was  opposed. 
Review  of  the  plans  by  the  states  was 
viewed  as  a  costly  administrative  task 
for  which  no  funding  was  being 
provided.  Some  states  were  willing  to 
undertake  the  task  if  funding  were 
provided,  although  some  did  not  want  to 
review  non-UMTA  recipients  under  any 
circumstances.  Disability  groups 
commenting  also  were  opposed, 
indicating  that  the  time  and  priority 
needed  to  be  placed  on  review  of  the 
plans  could  not  be  guaranteed  at  the 
state  level,  and  that  the  responsibility 
should  be  centralized  in  UMTA. 

The  sentiments  of  the  commenters 
were  echoed  in  the  June  Advisory 
Committee  meeting.  The  Department  has 
revised  the  proposed  provision  in  two 
ways  in  response  to  comments.  As 
already  discussed  under  §  37.135,  the 
states  will  receive  only  UMTA  recipient 
plans — from  section  18  recipients  that 
they  administer  and  a  small  urbanized 
area  recipients  of  section  9  funds 
administered  by  the  state.  Public  entities 
who  do  not  receive  UMTA  funds  will 
submit  plans  directly  to  the  applicable 
UMTA  Regional  Office  (listed  in 
appendix  B  to  the  rule). 

Second,  the  Department  has  modified 
the  role  of  the  state.  Each  state  will  no 
longer  be  required  to  conduct  a 
complete  review  of  the  plan  and  submit 


it  with  recommendations  to  UMTA. 
However,  each  state  will  be  required  to 
comment  on  the  plans.  This  comment  is 
very  important  for  UMTA  to  receive, 
since  these  states  administer  these 
programs  on  behalf  of  UMTA.  Each 
state's  specific  knowledge  of  the  UMTA 
grantees  it  administers  will  provide 
helpful  information  to  UMTA  in  making 
its  decisions.  Accordingly,  the  final  rule 
provision  requires  that  the  state  collect 
all  of  the  plans  required  to  be  submitted 
to  it,  certify  that  it  has  received  all  of  the 
plans  required  to  be  submitted  to  it,  and 
comment  on  the  plan,  responding  to  five 
questions  identified  in  the  rule. 

Section  37.147    Considerations  During 
UMTA  Review  of  Plans 

The  proposed  provision  spelled  out 
three  factors  UMTA  would  consider  in 
reviewing  each  plan,  emphasizing  the 
elements  they  thought  most  important. 
These  include  a  complete  submission, 
with  all  of  the  elements  of  the  plan,  that 
the  plan  complies  with  the  substance  of 
the  ADA  regulation,  and  that  the  entity 
complied  with  the  public  participation 
requirements  in  developing  the  plan. 

Few  comments  were  submitted  on 
these  elements,  although  some 
commenters  asked  for  the  Department  to 
state  a  timeframe  within  which  it  will 
complete  review  of  the  paratransit 
plans.  One  disability  group 
recommended  that  specific  staff  be 
dedicated  to  paratransit  plan  review, 
criticism  and  assistance  to  transit 
providers  to  conform  their  plans  to  ADA 
mandates. 

The  Department  has  made  minor 
changes  to  this  provision,  by  adding  that 
UMTA  also  will  look  at  comments 
submitted  by  the  states  and  will  look  at 
efforts  by  the  entity  to  coordinate  with 
other  entities  in  a  plan  submission. 
These  elements  are  not  the  only  items 
that  will  be  reviewed  by  UMTA.  Every 
portion  of  the  plan  will  be  reviewed  and 
assessed  for  compliance  with  the 
regulation.  This  section  merely 
highlights  those  provisions  thought  most 
important  by  the  Department. 

Section  37.149    Disapproved  Plans 

The  proposed  rule  required  an  entity 
to  resubmit  its  revised  plan  within  90 
days  of  receipt  of  a  letter  pf  disapproval 
from  UMTA.  There  were  no  comments 
on  this  provision. 

The  final  rule  adds  an  explicit 
reference  to  the  requirement  that  the 
public  participation  requirements 
continue  to  apply  to  the  amendment  of  a 
paratransit  plan.  This  is  the  only  change 
to  the  section. 


Section  37. 151     Waiver  for  Undue 
Financial  Burden 

Section  37.123(a)  of  the  NPRM  stated 
that  a  public  entity  required  to  provide 
comparable  paratransit  service  under 
this  regulation  could  apply  for  an  undue 
financial  burden  waiver  from  providing 
that  service,  if  the  entity  met  one  of 
three  conditions  set  out  in  proposed 
§  37.125.  Section  37.125  proposed 
options  for  a  trigger  mechanism, 
designed  to  prevent  entities  from 
requesting  a  waiver  for  undue  financial 
burden,  unless  the  entity  had  attained  a 
specific  measure  of  performance.  All 
three  performance  triggers  are  described 
below. 

Option  I  provided  that  an  entity 
would  meet  all  of  the  service  criteria.  If 
the  entity  could  not  do  so  without  a 
significant  adverse  effect  on  its  overall 
service,  then  it  may  apply  for  an  undue 
financial  burden  waiver.  This  option 
would  permit  any  entity  that  believed 
providing  complementary  paratransit 
meeting  the  criteria  would  have  a 
significant  adverse  impact  on  its  overall 
service  to  apply  for  a  waiver. 

Option  II  was  based  on  a  trips  per 
capita  concept:  the  entity  would  be 
eligible  to  request  a  waiver  if  the  entity 
could  not  provide  as  many  trips  per 
registered  ADA-paratransit  eligible 
person  as  it  does  for  its  fixed  route  trips 
per  capita,  based  on  general  population, 
without  there  being  a  significant  adverse 
effect  on  overall  service.  In  this  second 
option,  the  entity  first  calculates  trips 
per  capita  based  on  the  population  of 
the  service  area  divided  into  the  number 
of  fixed  route  transit  trips  provided. 
Second,  the  entity  provides  this  same 
number  of  paratransit  trips  to  persons 
registered  and  meeting  the  eligibility 
requirements  of  the  part,  on  a  per  capita 
basis. 

For  example,  if  the  population  of  the 
service  area  is  one  million  persons,  and 
the  fixed  route  service  provides  50 
million  annual  trips,  then  the  system 
provides  50  trips  per  capita.  In  this 
example,  the  trigger  for  this  entity 
requesting  an  undue  financial  burden 
waiver  request  would  be  the  inability  to 
provide  50  trips  per  ADA-eligible  and 
registered  capita  without  a  significant 
adverse  effect  on  its  overall  service. 
(See  56  FR  13873). 

Option  III  was  based  on  the  entity 
exceeding  the  average  cost  of  providing 
comparable  paratransit,  as  determined 
by  data  provided  by  the  Department 
breaking  costs  down  by  average  city 
size.  For  example,  in  cities  with 
populations  between  500,000  and  1 
million,  the  Department's  estimate  for 
the  average  annual  cost  to  provide 
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paratransit  service  meeting  the  service 
criteria  of  the  regulation  at  the  time  of 
the  proposed  rule  was  $5,782,000.  If  an 
entity  in  this  city  size  category 
determined  that  its  average  annual  cost 
for  providing  paratransit  exceeding  this 
amount,  it  would  be  eligible  to  apply  for 
an  undue  financial  burden  waiver.  As 
noted  in  the  preamble,  once  more  data 
was  available  from  entities  actually 
providing  paratransit  service,  the  model 
could  be  refined  and  actual  average 
costs  could  change. 

Over  100  comments  were  submitted 
on  undue  financial  burden.  Of  those 
commenting  on  the  triggers,  commenters 
both  liked  and  disliked  all  of  the 
options,  with  Option  I  being  the  only 
option  to  receive  more  favorable  than 
negative  comments.  There  was  not  a 
pattern  to  the  comments — each  option 
was  considered  either  objective  or 
arbitrary  by  commenters  and  each 
option  had  supporters  and  detractors 
among  both  disabiUty  groups  and  transit 
providers. 

There  were  thirteen  commenters  in 
favor  of  Option  I  and  eleven  opposed. 
Those  commenters  in  favor  felt  that  it 
was  the  most  fair,  flexible  and 
reasonable  option  proposed.  One 
commenter  stated  that  Option  I  was 
preferable,  since  expenses  for 
transportation  vary  widely  throughout 
the  country.  Another  commenter  favored 
this  option  because  it  allows  for  input 
from  the  local  community.  One 
commenter  stated  that  this  option  better 
followed  Executive  Order  12612  on 
Federalism,  because  each  urban  drea 
has  different  resources  and  limitations. 
Criticism  of  this  option  focused  on  its 
perceived  vagueness  which  could  result 
in  difficulty  in  administration  and  lack 
of  consistency  in  application.  One 
commenter  cautioned  against  the 
premise  of  measuring  undue  financial 
burden  by  what  is  taken  away  from 
fixed  route  transit. 

Nine  commenters  favored  Option  II 
and  thirteen  opposed  it.  The  comments 
related  to  this  option  were  more  varied. 
The  minority  of  commenters  who 
favored  this  approach  stated  that  it  was 
clear  and  objective  and  utilized  a 
definitive  standard.  Several  who 
supported  this  option  recommended  that 
the  final  rule  provide  that  "linked" 
passenger  trips  were  the  appropriate 
measure  (a  different  meaning  of  the  term 
that  we  use  in  the  eligibility  section). 
One  commenter  proposed  that  a  cost 
cap  be  added  to  option  two. 

Opponents  of  Option  II  had  a  variety 
of  reasons.  The  option  was  criticized  for 
being  too  vague  and  having  no 
relationship  to  cost.  A  few  commenters 
stated  that  it  encouraged  discrimination 
by  allowing  a  waiver  application  when 


a  transit  entity  has  more  eligible  or 
approved  paratransit  riders  than 
expected.  Several  comments  focused  on 
the  variables  surrounding  the  statistics 
for  per  capita  ridership  for  the  general 
population  and  for  persons  eligible  for 
ADA  complementary  paratransit 
service.  One  commenter  stated  that, 
depending  on  which  variables  were 
used,  their  costs  for  paratransit  ranged 
from  7  percent  to  100  percent  of  their 
fixed  route  budget.  Another  stated  that, 
depending  on  which  variables  were 
used,  its  costs  for  paratransit  ranged 
from  $60  million  per  year  to  $500  million 
per  year  for  the  Option  II  (trips  per 
capita)  comparison,  because  the  recent 
census  did  not  include  questions  which 
could  have  provided  this  information. 
Another  commenter  stated  that  this 
option  would  be  flawed  if  Section  15 
data  was  used  for  comparison  purposes, 
because  previous  record  keeping  was  on 
the  basis  of  504,  and  transit  systems 
have  counted  a  larger  universe  than 
ADA  paratransit  eligible  as  eligible. 

One  commenter  said  that  the 
comparison  should  be  between  the 
number  of  paratransit  trips  afforded  to 
each  person  registered  for  paratransit 
and  the  number  of  trips  taken  on  the 
regular  transit  system  by  average, 
typical  riders  of  that  system.  A  private 
transit  provider  stated  that  Option  II 
assumed  (incorrectly)  proportionality. 
According  to  this  commenter,  research 
has  shown  that  per  capita  paratransit 
ridership  decreases  with  population, 
while  per  capita  general  transit  ridership 
increases  with  population.  Finally,  one 
commenter  stated  that  the  frequency  of 
travel  on  transit  on  a  per  capita  basis 
would  significantly  understate  demand. 
This  was  true,  it  was  stated,  because  of 
the  many  modes  of  travel  available  to 
the  traveler  without  disabilities  in 
comparison  to  the  lack  of  transit 
alternatives  available  to  travelers  with 
disabilities. 

There  were  seven  commenters  in 
favor  of  Option  III  (city  size)  and  twenty 
against.  Commenters  in  favor  noted  that 
it  was  an  objective  criterion.  The  single 
largest  criticism  of  Option  III  was  that  it 
was  based  on  research  from 
"fundamentally  flawed"  data  which  did 
not  include  data  from  most  paratransit 
systems.  Less  specific  criticisms  stated 
that  the  estimates  were  arbitrary  and 
unsupported.  Others  noted  that  the 
Department's  preliminary  estimates  did 
not  include  estimates  for  cities  under  a 
population  of  250,000;  a  few  commenters 
included  sample  data  for  cities  below 
the  250,000  population  level,  showing 
that  costs  for  both  fixed  route  and 
paratransit  services  varied  widely,  with 
specialized  transit  costs  ranging  from  3 
percent  to  15  percent  of  the  totals.  Based 


on  this  data,  a  commenter  stated  that 
average  expenditure  was  not  meaningful 
or  relevant. 

Other  objections  were  based  on  the 
fact  that  UMTA  formula  funds  are 
distributed  to  urbanized  areas,  not 
cities,  and  that  the  city  size  categories 
were  overly  broad.  For  instance,  an  area 
of  1.1  million  population  would  have  a 
threshold  nearly  twice  as  high  as  an 
area  with  a  population  of  .9  million. 
Some  commenters  stated  that  the 
estimates  for  providing  paratransit  for 
their  city  size  were  greater  than  their 
annual  Federal  operating  assistance. 
Two  transit  authorities  requested  that 
New  York  be  removed  from  the  over  1 
million  city  size  category,  since  it 
weighted  the  average  disproportionately 
for  the  other  cities.  One  commenter 
stated  that  in  order  to  make  Option  III 
workable,  a  uniform  manner  of  reporting 
costs  and  levels  of  service  was  needed. 
More  general  criticism  of  option  three 
came  from  a  state  department  of 
transportation,  stating  that  population 
size  is  not  always  the  issue  for 
determining  costs;  in  rural  areas, 
geographic  area  and  the  entity's 
operation  were  important 
considerations.  Another  critic  stated 
that  Option  three  did  not  take  into 
consideration  unique  factors  for  a 
particular  area.  One  trade  association 
recommended  that  Option  III  be  revised 
to  require  an  entity's  cost  to  exceed  the 
average  cost  of  providing 
complementary  paratransit  by  more 
than  10  percent  of  the  average  before  a 
request  for  a  waiver  based  on  undue 
financial  burden  would  be  considered. 

In  addition  to  these  options,  the 
Department  specifically  requested 
comments  on  other  possible  measures  of 
performance  that  could  be  used  as  a 
trigger  mechanism  for  requesting  an 
undue  financial  burden  request.  In 
response,  one  commenter  suggested  that 
a  combination  of  the  above  options 
would  be  most  suitable.  Several 
commenters  suggested  a  cost  cap  based 
on  various  percentages  of  an  entity's 
operating  budget  including,  in  one  case, 
three  percent  (a  number  with  some 
historical  resonance).  One  transit 
authority  suggested  a  flexible  numerical 
formula,  such  as  that  discussed  in  the 
legislative  history,  which  takes  into 
account  local  characteristics  such  as 
population,  population  density,  level  of 
paratransit  service  currently  being 
provided,  residential  patterns,  and  the 
interim  degree  of  accessibility  for  fixed 
route  service. 

Because  of  the  diversity  of  comments 
received  on  this  topic,  we  made  the 
issue  one  of  the  focuses  of  the  June 
Advisory  Committee  meeting.  The 
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Advisory  Committee  used  working 
groups  for  two  days  to  focus  on  four 
principal  areas  of  the  rulemaking, 
including  undue  financial  burden.  (The 
other  three  groups  discussed  the 
technical  standards  for  accessible 
vehicles  and  facilities,  ADA  paratransit 
eligibility  criteria,  and  ADA  paratransit 
service  criteria.)  The  consensus  of  the 
working  group  on  undue  financial 
burden  was  to  support  Option  II,  the  per 
capita  model.  The  working  group  took 
examples  of  service  currently  being 
provided  around  the  country  and 
developed  estimates  of  trips  per  capita 
to  be  provided  to  ADA  paratransit 
registered  persons,  based  on  a  national 
estimate  of  two  percent  of  the 
population  having  a  disability  that 
would  make  them  eligible  for  paratransit 
service. 

Both  representatives  from  disability 
groups  and  transit  providers  believed 
that  this  represented  a  fair  measure  of 
service  (except  for  perhaps  New  York) 
that  could  be  used  to  prevent  entities 
who  didn't  need  a  waiver  from  applying 
for  a  waiver  based  on  undue  financial 
burden.  The  Department  has  considered 
all  of  the  comments,  and  the 
recommendations  from  the  Advisory 
Committee.  For  purposes  of  this  final 
rule,  the  Department  has  decided  to 
eliminate  triggers  from  the  provision  for 
determining  when  an  entity  can  request 
a  waiver.  The  Department  does  not 
believe  that  a  trigger  is  necessary,  since 
it  has  adopted  a  five-year  phase-in  for 
paratransit  service. 

The  intent  of  the  triggers  was  to 
develop  a  measure  of  service  that  could 
be  required  to  be  demonstrated  before 
an  entity  was  eligible  to  request  waiver 
relief.  In  the  final  rule,  the  information 
contained  in  the  triggers  will  be 
elements  of  the  undue  financial  burden 
waiver  request.  Since  entities  will  be 
able  to  propose  implementation  over  a 
five-year  period,  the  Department 
believes  that  requests  for  undue 
financial  burden  waivers  will  be 
significantly  reduced. 

Each  locality  can  develop  a  plan 
specifically  geared  to  local 
circumstances.  While  not  all 
jurisdictions  will  receive  five  years, 
each  entity  will  be  able  to  describe  their 
unique  circumstances. 

Data  from  both  Option  I  and  Option  II 
have  been  included  as  factors  that  the 
UMTA  Administrator  will  consider 
when  making  his  decision  about 
whether  to  grant  or  deny  a  request  for 
an  undue  financial  burden  waiver.  The 
data  available  in  Option  III  is 
information  that  will  be  used  by  the 
Department  in  assessing  paratransit 
plans  in  general. 


Returning  to  a  discussion  of  the 
section  at  issue,  §  37.151,  the 
Department  has  revised  this  section  to 
be  consistent  with  the  decision  to 
eliminate  the  section  on  triggers.  Thus, 
new  §  37.151  lays  out  the  circumstances 
in  which  an  entity  may  request  a  waiver 
from  paratransit  service.  Generally,  the 
section  allows  an  entity  to  request  a 
waiver  at  any  time  it  believes  that  it  will 
not  be  able  to  meet  a  five-year  phase-in 
or  make  measured  progress  toward  its 
full  compliance  date  specified  in  its 
original  plan. 

Section  37.153     UMTA  Waiver 
Determination 

In  the  proposed  rule,  this  section  laid 
out  what  would  happen  if  the  UMTA 
Administrator  grants  a  waiver  for  undue 
financial  burden.  Specifically,  the  NPRM 
stated  that  the  waiver  would  be  for  a 
specified  period  and  ttiat  the  entity 
would  be  required  to  do  something  to 
meet  its  responsibilities  under  the  ADA. 
The  Administrator  would  make  a 
determina^on  of  what  was  appropriate 
on  a  case-by-case  basis. 

The  Department  received  little 
comment  on  this  provision,  with  one 
individual  with  disabilities  stating  that 
an  entity  should  not  receive  a  waiver  for 
undue  financial  burden  if  only  a 
minimum  amount  of  paratransit  service 
is  being  provided.  Groups  representing 
persons  with  disabilities  were  interested 
in  the  basic  complementary  paratransit 
service  which  must  be  provided  by  a 
public  entity  even  though  an  undue 
financial  burden  waiver  is  granted.  One 
individual  felt  that  the  waiver  should 
not  be  granted  to  an  entity  meeting  only 
minimum  service  criteria.  A  disability 
,  group  felt  that  there  were  certain  service 
characteristics  which  cannot  be 
compromised  even  when  a  waiver  is 
granted. 

A  transit  operator  contended  that  if 
minimum  service  is  defined  as  "along 
key  routes  during  core  service  hours,"  it 
will  result  in  displacement  of  service  to 
current  passengers.  It  urged  the 
Department  to  allow  decisions  as  to 
minimum  service  level  to  remain  with 
the  local  planning  participation  process. 
A  member  of  the  Advisory  Committee 
recommended  that  the  community  be 
given  real  choices  among  service  to  be 
provided.  One  operator  wanted  to  know 
if  special  provisions  were  being 
considered  for  small  entities  which 
operate  less  than  five  paratransit 
vehicles.  A  transit  provider  suggested 
that  there  should  be  a  time  limit  for  the 
validity  of  undue  financial  burden 
waivers  (perhaps  one  to  three  years) 
and  their  circumstances  should  be 
reviewed  frequently.  This  section 
already  specifies  that  any  waiver  will  be 


of  a  limited  and  specified  duration. 
Since  each  waiver  will  be  granted  based 
on  individual  circumstances,  the 
Department  does  not  deem  it 
appropriate  to  specify  a  generally 
applicable  time  period. 

Some  of  these  comments  have  been 
adopted  in  other  sections  of  the 
regulations.  For  example,  the 
Department  requires  entities  to  look  at 
number  of  trips  provided  to  each  person 
on  a  monthly  basis  first,  when 
determining  where  it  would  propose  a 
lesser  level  of  service.  As  discussed 
elsewhere  in  this  preamble,  the 
Department  has  strengthened,  as  a 
general  matter,  the  public  participation 
requirements  involved  in  every  aspect  of 
the  paratransit  plan  development, 
execution,  and  evaluation. 

Concerning  the  comment  that  service 
along  key  routes  would  result  in 
displacement  of  service  to  current 
passengers,  we  are  not  sure  if  the 
commenter  understood  the  proposed 
rule  as  drafted.  Requiring  that  an  entity 
provide  paratransit  service  at  least 
during  core  hours  along  key  routes  is 
one  option  that  the  Administrator  has 
available  to  him  in  making  a  decision 
about  the  service  to  be  provided.  This 
requirement  stems  from  the  statutory 
provision  that  the  Administrator  can 
require  the  entity  to  provide  some 
minimum  level  of  service,  even  if  to  do 
so  would  be  an  undue  financial  burden. 
Certainly  part  of  a  request  for  a  waiver 
could  be  a  locally  endorsed  alternative 
to  this  description  of  basic  service. 
Accordingly,  the  only  change  in  this 
section  from  the  proposed  rule  (other 
than  renumbering)  is  to  include  a 
specific  provision  that  the  Administrator 
can  return  the  application  for  more 
information  if  necessary. 

Section  37.155    Factors  in  Decision  To 
Grant  an  Undue  Financial  Burden 
Waiver 

The  proposed  rule  listed  nine  factors 
the  Administrator  would  consider  in 
making  his  decision  whether  to  grant  an 
undue  financial  burden  waiver  request. 
These  included  effects  on  current  fixed 
route  service,  reductions  in  other 
services,  increases  in  fares,  resources 
available  to  implement  complementary 
paratransit  over  the  period  of  the  plan, 
current  level  of  accessible  service  (fixed 
route  and  paratransit),  cooperation 
among  transit  providers,  evidence  of 
increased  efficiencies  that  have  been  or 
could  be  used,  and  any  unique 
circumstances  that  may  affect  the 
entity's  ability  to  provide  paratransit 
service.  The  proposal  also  included  an 
explicit  statement  that  costs  attributable 
to  complementary  paratransit  were 
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limited  to  service  provided  to  persons 
who  are  ADA  paratransit  eligible  under 
this  part. 

Many  commenters  discussed  these 
factors,  with  the  most  comments  on 
attributable  costs.  Groups  representing 
persons  with  disabilities  beheve  that  the 
UMTA  Administrator  should  not 
consider  costs  attributable  to  the 
provision  of  non-ADA  eligible  transit.  A 
state  health  and  human  services 
department  commented  that  a  cost 
element  that  should  be  considered  is  the 
cost  to  the  community  of  not  providing 
the  proposed  services,  i.e.,  the  cost  of 
institutionalization  and  community 
support.  Public  transit  providers 
believed  that  they  should  be  able  to 
count  funds  other  than  their  own  in 
meeting  their  financial  obligation.  One 
transit  provider  stated  that  the  cost  of 
transporting  a  companion  should  count 
toward  the  undue  financial  burden 
waiver.  Other  transit  providers 
expressed  concern  that  individuals  who 
are  not  ADA-eligible  will  be  denied  their 
customary  service  because  funds  will 
necessarily  go  to  the  higher  cost  of 
paratransit  service.  Another  cost  related 
factor  which  received  considerable 
comment  was  the  issue  of  available 
resources.  Several  commenters  pointed 
out  that  consideration  of  this  factor 
penalized  those  transit  providers  which 
were  successful  in  raising  or  identifying 
revenue  sources  for  transit. 

Several  disability  group  commenters 
endorsed  the  NPRM's  "efficiency" 
factor,  noting  that  there  is  waste  in  large 
systems  and  management  issues  which 
must  be  examined.  One  transit  agency 
questioned  how  UMTA  could  ensure 
that  agencies  were  completely  open 
with  their  cost  records  and  cautioned 
that  such  a  provision  would  require  an 
on-going  audit  process  beyond  UMTA's 
resources.  As  an  alternative,  a  self- 
certification,  which  would  be  subject  to 
challenge  and  audit,  was  suggested. 

Several  commenters  focused  on  the 
field  of  public  participation.  One 
disability  group  stated  that  the 
regulation  should  provide  explicitly  for 
public  participation  in  the  review  of  an 
entity's  request  for  an  undue  financial 
burden  waiver  and  the  decision  whether 
to  grant  a  waiver.  Another  stated  that 
the  regulation  should  require  that  public 
comments  and  testimony  on  the  waiver 
application  become  part  of  the  record. 
Another  disability  group  suggested  that 
the  regulation  should  require  a  transit 
authority  to  publish  notices  of  its  intent 
to  seek  an  undue  financial  burden 
waiver  and  seek  public  comment. 
Conversely,  a  transit  provider  stated 
that  it  was  not  necessary  to  hold  a 
public  hearing  before  applying  for  an 


undue  financial  burden  waiver.  The 
proposal  of  fare  increases  as  a  factor  in 
the  consideration  of  undue  financial 
burden  waivers  was  endorsed  by  transit 
providers. 

All  of  the  factors  that  were  proposed 
have  been  included  in  the  final  rule, 
since  the  Department  continues  to 
believe  that  they  are  adequate 
indicators  in  level  of  effort.  In  response 
to  some  of  the  comments,  we  have 
added  additional  factors  that  the 
Administrator  will  consider.  First,  as 
already  mentioned,  we  have  added  as  a 
factor  the  level  of  per  capita  service 
being  provided,  both  for  the  population 
as  a  whole  and  what  is  being  or 
anticipated  to  be  provided  to  persons 
who  are  eligible  and  registered  to 
receive  ADA  paratransit  service.  This 
statistic  measures  comparability  to 
some  extent,  regardless  of  the  specific 
service  criteria,  and  should  assist  in  a 
general  assessment  of  level  of  effort. 

The  Department  affirms  that  it  is  only 
the  costs  associated  with  providing 
paratransit  service  to  ADA-paratransit 
eligible  persons  that  can  be  counted  in 
assessing  whether  or  not  there  is  an 
undue  financial  burden.  Two  cost 
factors  have  been  added,  however, 
which  we  believe  enhance  the 
Department's  ability  to  assess  real 
commitment  to  these  paratransit 
provisions. 

First,  the  Department  will  require  a 
statistically  valid  methodology  for 
estimating  the  number  of  trips  provided 
by  a  paratransit  system  that  are  not 
mandated  by  the  ADA.  While  the 
regulation  calls  for  a  trip-by-trip 
determination  of  eligibility,  this 
provision  recognizes  that  this  is  not 
possible  for  some  systems,  particiHarly 
some  larger  systems.  Since  only  those 
trips  provided  to  a  person  when  he  or 
she  is  ADA  eligible  may  be  counted  in 
determining  an  undue  financial  burden, 
this  provision  is  necessary. 

Second,  in  determining  costs  to  be 
counted  toward  providing  paratransit 
service,  paragraph  (b)(3)  allows  an 
entity  to  include  in  its  paratransit 
budget  dollars  to  which  it  is  legally 
entitled,  but  which,  as  a  matter  of  state 
or  local  funding  arrangements,  are 
provided  to  another  entity  that  is 
actually  providing  the  paratransit 
service.  "The  section  is  intended  to  cover 
those  few  jurisdictions  that  have  what 
amounts  to  constructive  receipt  of  funds, 
but  when  the  funds  do  not  flow  through 
fheir  treasury  before  being  allocated  to 
another  entity  providing  paratransit 
service.  This  provision  does  not  allow 
funds  of  a  private  non-profit  or  other 
organization  which  uses  Department  of 
Health  and  Human  Services  grant  or 


private  contributions  to  be  counted 
toward  the  entity's  financial 
commitment  to  paratransit. 

An  example  of  this  is  a  state  which 
has  a  statewide  tax  or  levy  which  is  set 
aside  for  transportation  needs,  with 
service  provided  at  the  local  level. 
While  each  county  or  other  taxing 
jurisdiction  is  allocated  a  certain 
percentage  or  amount  set  aside  for  this 
purpose,  the  actual  recipient  of  the 
funds  may  not  be  the  transit  provider. 
Funds  could  flow  directly  to  the  county 
or  other  provider.  Since  the  funds  are 
intended  for  use  in  a  specific  area,  and 
the  transit  provider  is  responsible  for 
providing  paratransit  in  the  area,  and  it 
is  only  because  of  some  administrative 
determination  that  the  money  is  not 
being  put  in  the  entity's  treasury,  this 
money  is  considered  part  of  the 
resources  available  to  the  public  entity, 
and  may  be  counted. 

Subpart  G— Provision  of  Service 

Section  37.161    Maintenance  of 
Accessible  Features — General 

Section  37.163    Keeping  Vehicle  Lifts  in 
Operative  Condition — Public  Entities 

The  NPRM  proposed  requiring  that 
accessibihty  features  of  vehicles  and 
facilities  be  maintained  in  proper 
operating  condition.  With  specific 
reference  to  lifts,  the  NPRM  proposed 
that  they  be  checked  daily,  before  the 
vehicle  went  into  service.  If  the  lift 
didn't  work,  the  vehicle  would  be  put 
into  the  shop  before  going  back  into 
service.  (This  idea  was  proposed  at  the 
January  meeting  of  the  Advisory 
Committee,  at  which  it  enjoyed  support 
both  from  disability  group  and  transit 
industry  representatives.)  The  NPRM 
proposed  an  exception  for  small 
operators  from  the  requirement  to  keep 
a  vehicle  out  of  service  pending  lift 
repair,  for  up  to  five  days,  in  a 
circumstance  where  keeping  the  vehicle 
out  of  service  would  reduce  service  to 
the  public  (e.g.,  there  is  no  reserve 
vehicle). 

All  disability  group  commenters  and 
some  transit  providers  commenting  on 
the  issue  favored  the  NPRM  requirement 
of  cycling  the  bus  lift  daily  and  taking 
the  bus  out  of  service  if  the  lift  did  not 
work.  This  was  said  to  be  vital  to 
ensuring  that  accessible  service  was  a 
reality  and  not  just  an  empty  promise. 
Disability  groups  cited  much  unhappy 
experience  with  non-working  lifts  on  a 
number  of  systems.  Some  transit 
providers  said  that  cycling  the  lift 
weekly  was  enough.  Others  added  that 
a  vehicle  should  not  be  pulled  out  of 
service  if  good  faith  efforts  are  being 
made  to  fix  the  lift,  obtain  parts,  etc.,  or 
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if  the  veliicles  immediately  aliead  of  and 
behind  the  vehicle  with  the  broken  lift 
had  working  lifts.  A  transit  trade 
association  said  there  should  be  only  a 
general  maintenance  requirement, 
leaving  specific  requirements  to 
operator  discretion. 

Most  disability  group  commenters 
either  opposed  any  exception  to  the 
requirement  to  take  a  vehicle  out  of 
service  when  the  lift  didn't  work  or  said 
that  such  an  exemption  should  be 
limited  to  very  small  operators.  Transit 
industry  commenters,  in  their  written 
comments,  did  not  discuss  extending 
this  option  to  larger  operators. 

This  proposal  was  the  subject  of  much 
discussion  at  the  Advisory  Committee 
meetings.  Disability  groups  continued  to 
press  for  adoption  of  the  proposals. 
Some  transit  representatives  said  that 
they  believed  that  daily  (or,  at  any  rate, 
frequent)  cycling  of  lifts  was  a  very  good 
idea,  that  they  did  it  themselves,  but 
that  they  adamantly  opposed  having  the 
rule  tell  them  to  do  what  they  already 
did.  Others  suggested  modifications  to 
the  daily  cycling  requirement.  One  large 
operator  said  that,  given  the  size  of  its 
fleet,  daily  cycling  would  take  an 
inordinate  amount  of  staff  time  and 
therefore  less  frequent  cycling  should  be 
permitted.  Another  operator,  which  has 
a  policy  of  daily  cycling,  was  forced  by 
budget  pressures  to  cut  back  to  every- 
other-day  cycling,  and  reported  no  ill 
effects  in  terms  of  the  percentage  of  lifts 
which  failed  to  operate. 

With  respect  to  the  out-of-service 
requirement,  an  operator  suggested  that 
his  transit  authority's  policy — to 
dispatch  a  special  vehicle  to  pick  up 
passengers  stranded  by  a  non-working 
lift — should  be  considered  as  an 
alternative.  Another  representative 
asked  that  methods  of  checking  lifts 
other  than  cycling  them,  if  available,  be 
recognized  for  use. 

Operators  asked  for  extension  of  the 
proposed  exemption  to  large  operators, 
in  situations  where  there  was  no  reserve 
vehicle  to  put  in  the  place  of  a  vehicle 
with  an  inoperative  lift,  which  would 
result  in  less  than  scheduled  service  on 
a  route.  Another  suggestion  was  for  a 
recordkeeping  requirement  concerning 
lift  maintenance,  though  without  any 
specific  substantive  standard  for 
maintenance. 

Disability  group  representatives 
continued  to  favor  the  NPRM 
requirement,  in  part  on  the  ground  that 
in  the  absence  of  daily  cycling,  the  first 
person  to  learn  of  a  broken  lift  might 
well  be  a  stranded  passenger.  In 
addition,  one  disability  group 
representative  said,  daily  cycling  of  lifts 
will  give  provider  jj^ rsonnel  some  useful 
daily  experience  in  working  with  the 


mechanisms.  An  operator  noted  that,  for 
a  wheelchair  user,  not  having  a  working 
lift  was  the  equivalent,  for  other 
passengers,  of  having  a  bus  door 
jammed  shut. 

In  the  final  rule,  the  Department  is 
splitting  the  discussion  of  maintenance 
into  two  sections.  In  §  37.161,  the 
Department  adapts  language  which 
appears  in  both  the  DOJ  Title  II  and 
Title  III  rules  concerning  maintenance  of 
accessible  features.  This  language 
requires  private  and  public  entities  to 
maintain  accessibility  features  in 
operative  condition,  but  does  not 
prohibit  "isolated  or  temporary" 
interruptions  in  service  or  access  due  to 
maintenance  or  repairs.  Obviously,  a 
rule  cannot  prevent  a  machine  from 
breaking  down  occasionally. 

To  this  DOJ  formulation  the 
Department  is  adding  a  paragraph 
which,  in  the  NPRM,  was  in  the  facilities 
portion  of  the  proposal.  It  requires  the 
prompt  repair  of  accessibility  features. 
Comments  on  this  paragraph  from 
operators  stressed  that  promptness  may 
vary  depending  on  a  variety  of  factors, 
including  budget,  maintenance  priorities, 
etc.  This  is  surely  true;  the  point  of  the 
rule  is  to  ensure  that  repair  of 
accessibility  features  is  a  priority.  The 
rule  does  not  state  any  particular 
deadline  for  fixing  an  inoperative 
accessibility  feature,  however.  The 
second  sentence  of  this  paragraph 
provides  that  when  an  accessibility 
feature  is  out  of  order,  the  entity  shall 
take  reasonable  steps  to  accommodate 
individuals  with  disabilities  who  would 
otherwise  use  the  feature. 

With  respect  to  keeping  vehicle  lifts  in 
operative  condition,  the  Department  has 
decided  to  apply  the  requirement  only  to 
public  entities.  Private  entities  are 
covered,  with  respect  to  lifts,  by  the 
general  maintenance  provision. 
Particularly  for  small  private  entities,  it 
could  be  onerous  to  require  more. 
Moreover,  private  entities  often  operate 
in  a  competitive  environment.  If  one  firm 
has  a  track  record  of  good  lift 
maintenance,  and  a  competitor  a  poor 
record,  business  from  customers  with 
disabilities  is  likely  to  flow  toward  the 
former.  Public  transit  providers,  on  the 
other  hand,  are  usually  in  something 
approaching  a  monopoly  situation.  If  the 
local  transit  authority's  bus  lifts 
frequently  are  out  of  order,  a  passenger 
does  not  usually  have  other  public 
transit  alternatives. 

In  response  to  the  discussion  of  the 
Advisory  Committee  and  other 
comments,  the  Department  is  modifying 
the  NPRM  proposal  for  daily  cycling  of 
lifts.  Given  that  a  variety  of  intervals  for 
testing  lifts  may  be  successful  in 
detecting  breakdowns,  the  Department 


is  requiring  a  system  of  regular  and 
frequent  checks  of  lifts,  sufficient  to 
determine  that  they  are  operative.  A 
"check"  may  be  a  test  of  a  lift  by  a 
means  other  than  cycling  the  lift,  if  the 
operator  has  a  workable  alternative 
method.  The  Department  regards  such 
checks  as  essential,  lest  the  first  person 
to  discover  that  a  lift  is  inoperative  be 
passenger  stranded  at  the  bus  stop  as  a 
result  of  lift  failure. 

When  a  lift  fails  in  operation,  the 
transit  authority  needs  to  know  the  fact 
as  soon  as  possible,  so  that  it  can  plan 
corrective  action  and  provide 
accommodations  for  inconvenienced 
users.  The  vehicle  operator  must  report 
the  failure  by  the  most  immediate  means 
available. 

When  a  lift  is  discovered  to  be 
inoperative,  the  vehicle  must  be  put  into 
the  shop  before  the  beginning  of  the 
vehicle's  next  service  day  and  the  lift 
must  be  repaired  before  the  vehicle 
returns  to  service.  This  is  consistent 
with  the  notion  that  a  broken  lift  is  like 
a  door  jammed  shut;  something  that 
prevents  access  to  the  vehicles  needs  to 
be  fixed  before  the  vehicle  is  capable  of 
serving  the  public. 

There  is  an  exception  to  this  rule, 
however.  In  response  to  comments  and 
Advisory  Committee  discussion,  if  there 
is  no  reserve  vehicle  (accessible  or 
inaccessible)  to  replace  the  vehicle  with 
the  inoperative  lift,  such  that  taking  that 
vehicle  out  of  service  will  reduce  service 
to  the  public,  the  entity  may  keep  the 
vehicle  with  the  inoperative  lift  in  use 
for  up  to  three  days  (larger  operators)  or 
five  days  (smaller  operators).  This  is 
intended  to  give  the  operator  time  to 
obtain  parts  or  make  other  preparations 
,  for  fixing  the  lift  for  a  short  period  of 
time,  without  reducing  service.  This 
short  period  of  time  should  not  put 
passengers  in  a  worse  position  than  in  a 
situation  where  an  inaccessible  reserve 
fleet  vehicle  is  used  in  place  of  a  vehicle 
in  the  shop. 

Finally,  as  a  special  case  of  the 
requireAent  of  §  37.161(b)  that  entities 
provide  accommodations  when  an 
accessibility  feature  is  out  of  order,  the 
rule  requires  that  when  a  bus  is 
operating  on  the  street  with  a  broken 
lift,  and  the  headway  to  the  next  bus 
with  a  working  lift  exceeds  30  minutes, 
alternative  transportation  will  be 
provided.  This  applies  both  in  the 
situation  where  a  lift  breaks  down  in 
service  and  in  the  situation  where  a  bus 
with  an  inoperative  lift  is  operating 
during  the  three  or  five  day  exception 
discussed  above.  This  provision 
responds  to  discussion  in  the  Advisory 
Committee  concerning  provision  of  a 
special  vehicle  to  accommodate 
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passengers  inconvenience  by  problems 
with  inoperative  lifts. 

Section  37. 165    Lift  and  Securement 
Use 

The  use  of  securement,  particularly 
with  respect  to  three-wheeled  scooters 
and  other  non-traditional  wheelchairs  is 
a  long-running  issue.  Under  the  ADA, 
service  that  is  accessible  must  be 
available  to  persons  with  mobility 
impairments  no  matter  what  kind  of 
mobility  aid  they  may  use,  including 
cratches,  walkers,  or  three-wheeled 
mobility  aids  (see,  e.g.,  S.  Rept.  101-116 
at  48). 

The  Department  has  taken  a  similar 
position  under  section  504  of  the 
Rehabilitation  Act.  (See  51  FR  19024; 
May  23, 1986.)  A  March  1990  section  504 
NPRM  proposal  included  a  requirement 
to  provide  service  to  all  kinds  of 
wheelchairs  in  common  use,  generating 
the  highest  volume  of  comments  on  any 
issue  raised  by  that  rulemaking.  The 
comments  to  the  March  1990  NPRM 
were  discussed  extensively  in  the 
preamble  to  the  October  4, 1990,  final 
rule.  (See  55  FR  40767-40770.)  It  is  not 
necessary  to  repeat  that  discussion  here. 

This  issue  was  again  the  subject  of 
many  comments  to  the  October  rule. 
These  comments  tended  to  reiterate  the 
points  of  view  explained  in  comments  to 
the  March  1990  NPRM,  and  they  did  not 
present  significant  additional 
information.  Disability  community 
commenters  almost  unanimously 
opposed  permitting  transit  providers  any 
discretion  to  deny  transportation  to  non- 
traditional  mobility  devices  or  to  require 
transfers  to  a  vehicle  seat.  They  said 
that  doing  so  would  be  discriminatory, 
since  other  passengers  and  objects  they 
carried  were  not  subject  to  similar 
requirements.  They  also  pointed  to  the 
lack  of  actual  accident  data  supporting 
claims  that  these  devices  pose  a  greater 
safety  hazard  than  other  devices. 
A  majority  of  transit  providers 
continued  to  express  concern  about  the 
safety  and  liability  risks  involved  with 
carrying  unsecured  mobility  devices, 
especially  those,  like  the  three-wheeled 
scooters,  that  are  structurally  weaker  or 
less  stable  than  others.  A  number  of 
transit  authorities,  however,  reported 
success  with  securing  many  non- 
traditional  devices  and  said  they  had 
not  encountered  significant  safety  or 
liability  problems. 

Discussion  of  these  issues  continued 
at  a  session  on  the  subject  at  the 
January  1991  Transportation  Research 
Board  meeting  in  Washington,  DC,  and 
at  the  January  Advisory  Committee 
meeting.  Participants  in  these 
discussions  were  aware  that  the  Access 
Board,  in  its  transit  vehicle  guidelines. 


intended  to  establish  dimensions  and  a 
weight-bearing  capacity  for  lifts.  These 
standards,  most  participants  agreed, 
would  address  a  portion  of  the  problem, 
in  that  mobility  devices  that  did  not  fit 
the  Access  Board  standards  would  not 
be  required  to  be  transported.  (These 
standards  are  the  source  of  this  rule's 
definition  of  a  "common  wheelchair.") 

The  NPRM  proposed  that,  if  a  mobility 
device  can  fit  onto  a  lift  meeting  Access 
Board  standards,  the  entity  must  allow 
the  device  to  ride  on  the  vehicle.  The 
transit  provider  would  not  deny  service 
based  on  its  view  that  the  device  could 
not  satisfactorily  be  secured.  Based  on 
January  discussions  of  the  Advisory 
Committee,  the  Department  proposed  to 
permit  transit  providers  to  refuse  to 
allow  mobility  devices  to  "park"  in 
locations  in  a  vehicle  other  than  the 
designated  securement  locations.  The 
transit  authority  was  to  have  a  device  to 
confine  the  vehicle  to  the  securement 
area,  even  if  it  could  not  be  secured  as 
provided  in  the  Access  Board  guidelines. 

In  comments  to  the  April  4  NPRM, 
disability  community  and  transit 
industry  commenters  continued  to 
disagree  about  securement  issues,  based 
on  the  same  grounds  as  in  prior 
rulemakings.  There  were  fewer 
comments  on  the  subject  than  in  the 
past,  and  the  tone  of  the  comments  was, 
on  the  whole,  somewhat  more  moderate. 
As  with  past  rulemakings,  there  was  no 
factual  information  on  actual  experience 
concerning  risks  of  carrying  non- 
traditional  mobility  devices  (one 
comment  mentioned  a  1979  accident 
with  a  three-wheel  scooter  that  occurred 
off  the  bus  that  had  led  the  provider  to 
ban  such  devices). 

At  the  June  meeting  of  the  Advisory 
Committee,  there  was  comparatively 
little  discussion  of  this  issue. 
Clarification  was  requested  on  the 
relationship  between  the  requirement  to 
"confine"  mobility  devices  and  the 
requirement  to  carry  such  devices  even 
if  they  could  not,  as  such,  be  "secured." 
The  Department,  consistent  with  the 
ADA'S  requirement  for 
nondiscriminatory  service  and  its 
legislative  history,  in  view  of  the 
ATBCB's  definition  of  a  "common 
wheelchair,"  and  given  the  continued 
absence  of  information  in  the  record 
that  would  support  a  finding  that 
carrying  non-traditional  wheelchairs 
would  constitute  a  "direct  threat"  to  the 
safety  of  others,  is  retaining  the  basic 
requirement  proposed  in  the  NPRM. 

Under  this  requirement,  any  "common 
wheelchair"  (i.e.,  one  that  will  fit  on  ^ 
lift  meeting  Access  Board  guideline 
requirements)  must  be  carried.  The 
provider  cannot  deny  service  on  the 
ground  that  the  wheelchair  is  secured  to 


the  provider's  satisfaction.  The  transit 
authority  may  require  that  the 
wheelchair  park  in  one  of  the 
securement  locations  (generally,  the 
Access  Board  guidelines  require  two 
such  locations  in  a  vehicle)  and  that  the 
user  permit  the  device  to  be  secured 
using  the  vehicle's  securement  system.  If 
the  vehicle  (e.g.,  a  currently-existing 
bus)  does  not  have  a  securement  system 
meeting  standards,  the  entity  must  still 
use  a  securement  system  it  has  to  ensure 
as  best  it  can,  that  the  mobility  device 
remains  within  the  securement  area. 

Another  issue  that  has  been  discussed 
in  this  series  of  rulemakings  is  transfers. 
Should  the  provider  be  able  to  require  a 
passenger  to  transfer  out  of  his  own 
mobility  device  to  a  vehicle  seat?  The 
NPRM  proposed  that  transfers  could  be 
required  only  on  small  vehicles,  and 
then  only  under  certain  conditions. 
There  were  relatively  few  comments  on 
this  issue.  A  few  disability  community 
commenters  and  some  transit  providers 
were  comfortable  with  the  NPRM 
proposal.  Other  transit  providers 
preferred  to  be  able  to  mandate 
transfers  whenever  they  thought  it 
necessary,  on  the  basis  that  it  would 
enhance  safety.  Most  disability 
community  commenters  preferred  to 
prohibit  mandatory  transfers,  on  the 
basis  that  the  chances  of  injury  during 
transfer  were  significant,  and  that 
passengers  were  in  the  best  position  to 
balance  the  reasons  for  transferring  or 
not  transferring. 

The  Department  is  persuaded  that  it  is 
best  to  leave  the  decision  about  whether 
to  transfer  with  the  passenger.  It  is 
appropriate  for  the  provider  to  inform 
the  passenger  about  what  may  be  the 
risks  of  transferring  or  not  transferring 
and  to  make  a  recommendation.  But  the 
transit  authority  is  less  likely  than  the 
passenger  to  know  the  particulars  of  the 
individual's  disability  and  the  effects  of 
a  transfer.  The  passenger,  knowing  this 
information  and  having  been  given  the 
transit's  authority's  assessment,  can 
make  his  or  her  own  decision,  which  the 
transit  provider  must  respect. 

Another  securement-related  issue 
concerns  operator  assistance.  Some 
individuals  with  disabilities  cannot 
secure  their  own  mobility  devices  using 
securement  systems  in  some  vehicles.  In 
the  NPRM,  the  Department  proposed  to 
require  vehicle  operators  to  assist 
passengers  with  securement,  where 
necessary  or  requested  by  the 
passenger.  We  were  aware  that  some 
transit  agencies,  for  reasons  such  as 
concern  over  liabihty  or  provisions  of 
labor-management  agreements,  have 
policies  against  vehicle  operators 
leaving  their  seats  to  assist  a  passenger. 
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The  NPRM  provision  proposed  to 
override  such  policies. 

Disability  community  comments  all 
favored  the  NPRM  requirement.  Some 
transit  authority  commenters  favored 
the  provision  (some  with  the  stipulation 
that  the  driver  not  have  to  leave  the 
bus),  wrhile  others  said  the  matter  should 
be  left  to  providers'  discretion. 

Particularly  given  requirements  for  the 
use  of  securement  systems,  and  the 
varying  abihties  of  passengers  to  use 
various  securement  systems  without 
assistance,  it  is  difficult  to  imagine  how 
the  requirements  of  the  rule  could  be 
carried  out  if  drivers  remained  in  their 
seats  and  did  not  provide  securement 
assistance,  when  needed.  Likewise,  with 
some  lift  systems  (e.g.,  rear-door  lifts), 
the  driver  must  leave  his  or  her  seat  to 
operate  the  lift.  On  vehicles  that  use 
ramps  rather  than  lifts  for  access 
(particularly  if  the  ramp  has  a  relatively 
steep),  the  driver  will  probably  have  to 
leave  the  vehicle  to  assist  a  passenger 
using  a  manual  wheelchair  in  getting  up 
the  ramp.  In  order  to  make  the  access 
promised  by  the  ADA  a  reality,  the 
Department  must  require  assistance 
from  vehicle  operators,  even  if  that 
means  they  they  must  leave  their  seats. 

In  the  NPRM,  the  Department 
neglected  to  discuss  the  use  of  lifts  by 
standees,  an  oversight  that  was  brought 
to  our  attention  by  a  substantial  number 
of  disability  community  commenters. 
Some  comments  from  transit  providers 
suggested  there  be  limits  on  the  use  of 
lifts  by  standees  (e.g.,  only  where  there 
are  handrails,  only  in  a  wheelchair 
provided  by  the  transit  authority).  Other 
transit  provider  comments  opposed  all 
standee  lift  use  on  safety  grounds. 

Consistent  with  requirements  of  the 
ADA  discussed  above,  persons  who  use 
canes  or  walkers  and  other  standees 
with  disabilities  who  cannot  readily 
climb  steps  into  a  vehicle  must  be 
permitted  to  use  lifts.  This  is  important, 
among  other  reasons,  because  based  on 
the  premise  that  standees  can  use  lifts, 
the  Access  Board  found  it  unnecessary 
to  establish  a  standard  for  stair  riser 
heights  in  vehicles  that  use  lifts.  Lifts 
meeting  Access  Board  standards  will 
have  handrails.  We  have  some  doubts 
about  the  practicality  of  providers 
carrying  wheelchairs  on  their  vehicles  to 
use  for  standees  who  are  trying  to 
access  a  vehicle  via  the  lift. 

Section  37.167    Other  Service 
Requirements 

This  section,  which  applies  both  to 
public  and  private  entities,  contains  a 
variety  of  service  related  requirements. 
The  only  one  of  them  that  was  the 
subject  of  a  significant  amount  of 
comment  was  the  NPRM  proposal  to 


require  announcing  stops.  A  substantial 
number  of  transit  industry  commenters 
said  that  to  announce  all  stops  would  be 
onerous  for  drivers  (especially  in  urban 
areas  where  there  was  a  stop  every 
block)  and  suggested  that  stop 
announcements  be  made  only  at  transfer 
points  or  major  intersections.  Others 
either  favored  the  NPRM  requirement  or 
opposed  any  requirement  in  this  area, 
saying  it  should  be  left  to  local 
discretion.  Some  operators  of  small 
vehicles  said  it  should  not  be  necessary 
for  a  driver  to  use  a  public  address 
system  to  make  announcements,  since  in 
a  small  vehicle  the  driver  could  be  heard 
without  amplification.  Disability 
community  commenters,  especially 
those  concerned  with  visual 
impairments,  endorsed  the  NPRM 
proposal.  At  the  Advisory  Conunittee 
meetings,  most  members  appeared  to 
believe  that  announcements  less 
frequent  than  every  stop  would  be 
sufficient. 

The  Department  will  require 
announcements  at  major  transfer  points, 
other  major  intersections  or  destination 
points,  and  intervals  along  a  route 
sufficient  to  permit  persons  with  visual 
impairments  to  orient  themselves  to 
their  location.  In  addition,  as  virtually 
all  commenters  agreed,  the  entity  would 
announce  stops  on  request.  Where  the 
driver's  voice  would  carry  the  message 
without  amplification  on  a  small  vehicle, 
that  would  be  sufficient. 

Most  other  provisions  of  this  section 
were  not  controversial,  though  some  of 
them  (e.g.,  specific  mention  of  permitting 
service  animals  on  vehicles,  prohibiting 
the  entity  from  declaring  a  stop  off- 
limits  to  lift  use)  were  suggested  by 
commenters  rather  than  deriving  from 
the  NPRM  itself. 

One  other  concern  that  has  come  to 
the  Department's  attention  is  that 
transportation  systems  (particularly 
some  rail  systems)  may  make  it  difficult 
for  persons  with  disabilities  to  board  or 
disembark  from  vehicles  by  very  rapidly 
closing  doors  on  the  vehicles  before 
individuals  with  disabilities  (who  may 
move  more  slowly  through  crowds  in  the 
vehicle  or  platform  than  other  persons) 
have  a  chance  to  get  on  or  off  the 
vehicle.  This  is  a  situation  in  which  a 
facially  neutral  action  (closing  the  doors 
in  a  given  number  of  seconds)  operates 
disproportionately  to  the  disadvantage 
of  individuals  with  disabilities.  The  final 
rule  would  require  operators  to  take 
appropriate  steps  to  give  individuals 
with  disabilities  adequate  time  to  board 
or  disembark. 


Section  37.169    Interim  Requirements 
for  Over-the-Road  Bus  Service  Operated 
by  Private  Entities 

Section  306(a)(2)(A)  of  the  ADA 
requires  the  Department  to  issue  interim 
regulations  for  over-the-road  bus[es] 
(OTRB)  service  provided  by  private 
entities.  These  requirements  cannot 
include  mandates  for  wheelchair  lifts  or 
the  purchase  of  boarding  assistance 
devices.  It  should  be  noted  that  the 
Access  Board  transit  vehicle  guidelines 
include  certain  accessibility  feature 
requirements  (short  of  wheelchair  lifts) 
for  OTRBs.  (See  part  38,  subpart  G  of 
this  regulation.) 

Because  the  statute  postpones  for 
several  years  final  requirements 
concerning  accessibility  of  OTRBs, 
pending  the  Department's  consideration 
of  a  study  to  be  done  by  the  Office  of 
Technology  Assessment  on  issues 
related  to  OTRB  accessibility,  the 
Department  believes  that  the  key  to 
"providing  accessibility  to  such  bus[es]" 
is  ensuring  that  services  provided  by  the 
private  entities  involved  facilitate  the 
use  of  the  OTRBs  by  individuals  as 
much  as  practicable.  The  requirements 
proposed  in  the  NPRM  went  to  such 
areas  as  avoiding  arbitrary  denials  of 
service,  provision  of  boarding 
assistance,  stowage  of  mobility  devices 
and  other  assistive  devices,  carriage  of 
service  animals,  charges  for  required 
services,  and  advance  notice. 

Most  commenters,  from  all  interests 
represented,  supported  the  idea  that 
boarding  assistance  should  be  required. 
Disability  groups  said  that  the  final  rule 
should  clarify  that  even  if  the  passenger 
voluntarily  travels  with  an  attendant, 
boarding  assistance  remains  the  bus 
company's  responsibility.  On  this  point, 
one  private  bus  company  said  that  a 
passenger  should  provide  an  attendant 
to  help  with  boarding,  and  that  the 
driver  should  be  allowed  to  decHne  to 
assist  if  he  felt  it  would  be  unsafe  to  do 
so. 

Most  disability  group  commenters 
opposed  the  portion  of  the  proposal  that 
would  allow  refusals  of  service  on  the 
basis  of  safety,  several  suggesting  that 
the  DOJ  "direct  threat"  language  should 
be  used  if  anything  was  necessary.  A 
bus  manufacturer  asked  for  battery 
stowage  information.  Several  disability 
•  group  comments  supported  the 
wheelchair  priority  provision.  Disability 
group  comments  opposed  the  advance 
notice  provision,  though  some  said  such 
a  provision  might  be  permissible  when 
boarding  assistance  was  needed  at  an 
unstaffed  stop.  Some  disability  group 
comments  proposed  prohibitions  on 
number  limits  or  attendant 
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requirements.  During  a  discussion  of 
over-the-road  bus  issues  at  the  Advisory 
Committee  meetings,  a  representative  of 
a  bus  association  said  that  attendants 
are  required  in  some  instances,  leading 
to  renewed  calls  by  disability  group 
representatives  for  a  provision 
prohibiting  attendant  requirements. 

The  Department  is  adopting  the 
NPRM  provision  with  a  few 
modifications.  The  refusals  of  service 
provision  based  on  safety 
considerations  is  being  dropped,  in  the 
belief  that  the  provision  in  the 
nondiscrimination  section  on  violent  or 
disruptive  behavior  will  suffice  for  this 
purpose.  The  advance  notice  provision 
will  be  limited  to  situations  in  which 
boarding  assistance  is  requested.  We 
recognize  that  disability  groups  heartily 
dislike  advance  notice  requirements,  but 
when  an  accommodation  is  required,  in 
a  situation  in  which  the  entity  is  unlikely 
to  be  able  to  provide  the 
accommodation  without  knowing  about 
it  in  advance,  such  a  requirement  seems 
unavoidable.  An  advance  notice 
requirement  could  apply  only  to 
boarding  assistance  situations,  however. 
The  reference  to  service  animals  is 
being  dropped  as  duplicative,  since  the 
service  animals  provision  of  §  37.167 
applies  to  OTRB  service. 

The  boarding  assistance  provision  is 
being  retained,  and  a  provision 
prohibiting  attendant  requirements  was 
added  to  §  37.5.  These  provisions  are 
consistent  with  the  ADA,  which  does 
not  call  for  attendant  requirements  (see, 
e.g.,  S.  Rept.  101-116  at  74),  and  respond 
to  comments  on  these  subjects.  Concern 
about  passengers  meeting  their  personal 
needs  is  not  a  sufficient  reason  for 
requiring  an  attendant.  Passengers  are 
the  best  judges  of  how  to  meet  their  own 
personal  needs.  Bus  company  personnel 
are  not  of  course,  required  to  perform 
personal  care  attendant-type  services 
for  passengers. 

The  final  rule  also  retains  the 
provision  concerning  baggage  priority 
for  mobility  aids.  The  Department 
believes,  given  that  for  a  wheelchair 
user,  travel  without  the  wheelchair  is 
futile,  it  is  more  important  that  the 
wheelchair  travel  with  its  user  than  that 
luggage  travel  with  other  passengers. 

Section  37.171    Equivalency 
Requirement  for  Demand  Responsive 
Service  Operated  by  Private  Entities 
Not  Primarily  in  the  Business  of 
Transporting  People 

There  were  no  comments  on  this 
section,  which  is  taken  directly  from  the 
statute.  It  is  closely  related  to  the 
private  entity  requirements  of  §§  37.101- 
37.105. 


Section  37.173     Training 

The  proposed  rule  specified  training 
to  proficiency  and  required  that  service 
be  provided  competently  and 
courteously.  Almost  50  comments  were 
received  on  the  requirement,  and 
virtually  all  commenters  were 
supportive  of  the  requirement  to  ensure 
training,  with  several  noting  that 
training  is  an  essential  provision  in 
ensuring  accessible  transportation. 
There  was  little  disagreement  about  the 
level  of  specificity  of  the  provision, 
which  the  Department  had  requested 
comment  on  in  its  October  4, 1990,  rule 
implementing  the  acquisition 
requirements  of  the  ADA,  as  well  as  the 
April  4, 1991  NPRM.  The  preamble  to  the 
proposed  rule  raised  for  comment  the 
rule's  flexibility  in  allowing  each  transit 
provider  to  continue  or  improve  its 
training  program  as  needed,  without 
specifying  particular  provisions.  While 
there  were  not  objections  to  the 
provision,  nearly  half  of  the  comments 
included  specific  suggestions  for 
essential  elements  of  a  training  program. 
Examples  of  these  comments  include 
specific  training  in  the  proper  handhng 
of  auxiliary  aids,  role  playing  by  the 
employee  to  enhance  understanding  of 
the  person  with  a  disability  being  served 
by  the  transportation  system,  and 
training  in  the  right  of  a  person  with 
disabilities  to  refuse  priority  seating  if 
the  person  wished  to  do  so.  Both  transit 
providers,  individuals,  and 
organizations  representing  disability 
groups  recommended  that  employees  be 
trained  in  sensitivity  and  disability 
awareness. 

One-third  of  the  commenters 
recommended  that  entities  include 
persons  with  disabilities  ether  in  the 
development  of  the  training  program  or 
in  the  provision  of  training  itself.  The 
rationale  of  these  comments  is  that 
persons  with  disabihties  who  use  public 
transportation  are  in  the  best  position  to 
know  the  types  of  problems  that  exist 
and  the  best  techniques  and  information 
for  employees  to  have.  One  commenter 
suggested  that  persons  with  disabilities 
be  provided  mobility  training  to 
determine  if  use  of  a  fixed  route 
accessible  system  is  feasible. 

Other  comments  submitted  by  at  least 
one  commenter  include  the  request  that 
the  training  be  subject  to  the  public 
participation  requirements  of  the  rule, 
that  there  be  the  maximum  level  of  local 
flexibility  in  developing  the  training 
program,  that  the  Department  be  more 
prescriptive  in  the  contents  of  the 
training  provision,  and  that  the  training 
provision  apply  to  the  employer  as  well 
as  the  employee. 


The  training  provision  remains  the 
same  as  it  appeared  in  the  proposed 
rule.  The  Department  agrees  with  many 
of  the  comments  submitted  to  it,  and 
believes  that  the  training  provision,  as 
drafted,  will  be  an  effective  tool  in 
ensuring  adequate  training.  By  retaining 
a  general  provision,  we  are  allowing 
properties  who  already  have  good 
training  programs  to  continue 
uninterrupted.  Also,  keeping  it  general 
allows  each  property  to  develop  a  new 
program  or  amend  an  existing  program 
to  be  the  best  training  program  for  the 
particular  characteristics  of  the  transit 
provider. 

Good  training,  in  both  people  skills 
and  equipment  skills,  is  essential  to 
long-term  satisfaction  with 
transportation  service.  We  believe  that 
the  strong  public  participation  process 
mandated  throughout  this  rule  will  aid 
local  providers  in  developing  the  best 
plan  to  suit  local  needs. 

49  CFR  Part  38— Accessibility  Standards 
for  Transportation  Vehicles 

Part  38  contains  accessibility 
standards  for  all  types  of  transportation 
vehicles.  The  part  is  divided  into  vehicle 
types:  Subpart  B,  Buses,  Vans,  and 
Systems;  Subpart  C,  Rapid  Rail  Vehicles 
and  Systems;  Subpart  D,  Light  Rail 
Vehicles  and  Systems;  Subpart  E, 
Commuter  Rail  Cars  and  Systems; 
Subpart  F,  Intercity  Rail  Cars  and 
Systems;  Subpart  G,  Over-the-Road 
Buses  and  Systems;  and  Subpart  H, 
Other  Vehicles  and  Systems. 

Under  the  Americans  With 
Disabilities  Act,  the  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  is  charged  with 
developing  guidelines  for  defining 
accessible  vehicles  and  facilities.  Also 
under  the  ADA,  the  Department  of 
Transportation  must  promulgate 
regulations  that  are  consistent  with  the 
Access  Board's  standards. 

Part  38  is  the  Department's 
promulgation  of  standards  consistent 
with  promulgation  of  the  Access  Board's 
vehicle  guidelines.  The  only  changes  we 
have  made  to  the  guidelines  are  editorial 
in  nature;  for  example,  we  have  changed 
references  to  DOT  regulations  which 
must  be  cited  differently  to  be  consistent 
with  Federal  Register  cross  reference 
style.  The  comments  submitted  to  the 
Access  Board  as  well  as  comments 
submitfed  to  DOT  on  these  standards 
(which  were  forwarded  to  the  Access 
Board)  are  summarized  in  the  preamble 
to  the  Access  Board's  guidelines.  What 
follows  below  is  a  brief  discussion  of 
the  key  accessible  vehicle  issues  for 
transportation  providers. 
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(1)  Section  38.2  contains  the  concept 
of  equivalent  facilitation,  authorized  for 
the  first  time  in  the  final  rule.  Equivalent 
facilitation  is  a  concept  drawn  from  the 
longstanding  Uniform  Federal 
Accessibility  Standards  for  Facilities. 
The  concept  recognizes  that  there  may 
be  unique  circumstances  in  which  an 
entity  may  be  able  to  meet  the  intent  of 
the  standard  and  the  level  of 
accessibility  required  by  the  standard 
without  being  able  to  meet  the  exact 
provision  of  the  standard.  Under  the 
provisions  of  the  proposed  rule,  this 
entity  would  be  in  violation  of  the 
standard  and  would  have  no  redress. 

With  the  concept  of  equivalent 
facilitation,  an  entity  is  permitted  to 
request  approval  from  the  Department 
for  an  alternative  method  of  compliance. 
The  alternative  must  meet  or  exceed  the 
level  of  accessibility  specified  by  the 
standard.  As  discussed  in  the  preamble 
discussion  for  part  37,  §  37.7  contains 
the  method  for  an  entity  to  request 
approval  from  the  Department. 
Paragraph  (b)  states  that  a 
determination  will  be  made  by  the 
Administrator  on  a  case-by-case  basis 
and  that  the  public  participation 
requirements  under  the  part  apply  to  the 
application  decision.  The  Department 
intends  to  seek  the  advice  of  the  Access 
Board  in  making  its  determinations 
concerning  equivalent  facilitation. 

(2)  Section  38.4  contains  a  provision 
allowing  for  "dimensional  tolerances". 
The  concept  of  dimensional  tolerances 
recognizes  that  materials  may  expand  or 
contract  due  to  changes  in  weather  or  as 
the  result  of  aging  of  the  material. 
Because  of  this,  standards  met  during 
construction  or  manufacture  may  not 
continue  to  meet  the  standard  over  time. 
Variations  of  this  kind,  beyond  the 
control  of  the  entity  and  within  the 
standard  industry  practice  do  not 
constitute  a  violation  of  the  Part. 

(3)  Section  38.23  contains  a  general 
requirement  for  securement  locations  on 
buses  and  vans,  and  includes  a  change 
from  the  proposed  rule.  The  NPRM 
required  a  minimum  of  one  securement 
location  for  each  vehicle.  The  final  rule 
specifies  a  minimum  of  one  location  for 
vehicles  under  22  feet  in  length,  and  a 
minimum  of  two  for  vehicles  over  22 
feet.  There  was  broad  support  for  the 
final  rule  provision,  including  from  the 
American  Public  Transit  Association. 

(4)  Section  38.23(b)  contains  the 
specifications  for  bus  and  van  lifts.  (As 
a  practical  matter,  the  lift  specifications 
are  the  same  for  all  vehicle  types.  The 
discussion  in  this  paragraph  applies 
equally  to  these  other  vehicles.)  The 
standard  calls  for  a  lift  dimension  of  30 
inches  wide  by  48  inches  long,  measured 
from  two  inches  above  the  platform 


surface.  The  technical  measurement 
specification  of  two  inches  above  the 
platform  surface  is  new  in  the  final  rule. 
This  change  acknowledges  that  the  door 
structure  of  some  buses  would  not 
permit  the  30-inch  platform  unless  the 
structure  of  the  door  frame  was 
modified.  By  measuring  the  lift  two 
inches  above  the  platform  surface,  the 
standard  allows  a  narrow  platform  at 
the  bottom  only,  eliminating  the  need  to 
redesign  door  frames  but  still  allowing 
access  of  mobility  aids. 

(5)  Section  38.23(c)  contains 
provisions  for  the  slope  of  a  vehicle 
ramp.  There  is  a  new  formula  in  the 
standards,  in  recognition  of  practical 
difficulties  of  making  ramps  workable  in 
a  vehicle  setting.  As  explained  by  the 
Access  Board  in  its  preamble  discussion 
of  slopes: 

In  view  of  the  factors  which  could  affect 
ramp  slope,  a  formula  has  been  included  in 
the  revised  provision.  In  general,  the  least 
slope  practicable  must  be  obtained,  and  may 
not  exceed  1:4  when  deployed  to  ground.  For 
purposes  of  determining  the  "normal" 
deployment  condition,  the  provision  assumes 
a  6-inch  high  curb.  Further,  a  slope  of  1:4  is 
permitted  if  the  vertical  floor  height  is  3 
inches  or  less  above  a  6-inch  curb.  This 
would  require  a  ramp  approximately  1  foot 
long  and  would  be  short  enough  to  be 
negotiable  by  many  people.  If  the  floor  height 
does  not  exceed  6  inches,  a  slope  of  1:6  would 
be  permitted  and  a  slope  of  1:8  would  be 
permitted  if  the  floor  height  is  9  inches  above 
the  curb.  A  slope  of  1:12  would  be  required 
for  greater  rises. 

(6)  Section  38.53  contains  standards 
relating  to  the  maximum  horizontal  and 
vertical  distances  allowed  between  rail 
cars  and  station  platforms.  The  final 
standards  amend  the  proposed 
standards,  and  reflect  the  different 
circumstances  possible  in  providing 
accessible  transportation  in  key  and 
new  stations  over  the  next  several 
years.  First,  the  standard  for  new 
construction  (new  vehicles/new 
stations)  remains  as  proposed  at  a  3 
inch  horizontal  and  %  inch  vertical  gap. 
If  for  some  reason  a  new  rail  system  is 
not  able  to  meet  this  standard,  they  may 
apply  for  application  of  the  equivalent 
facilitation  provision  in  §  38.2.  Existing 
stations  create  a  problem  for  this 
general  standard,  however.  There  is 
now  a  standard  for  new  cars  in  existing 
stations  of  a  iy2  inch  vertical  gap  and  a 
3  inch  horizontal  gap.  These  same 
measurements  are  used  as  a  standard 
for  new  vehicles  in  existing  stations 
with  curved  platforms.  Finally,  for 
retrofitted  vehicles  (overhauled  to  meet 
the  one  car  per  train  rule),  they  would 
need  to  have  one  door  that  meets  a 
horizontal  gap  of  4  inches  and  a  vertical 
tolerance  of  2  inches. 


Regulatory  Analyses  and  Notices 

Executive  Order  12291  and  Department 
of  Transportation  Regulatory  Policies 
and  Procedures 

This  is  a  major  rule  under  Executive 
Order  12291,  in  that  its  expected  annual 
costs  exceed  $100  million.  It  is  also  a 
significant  rule  under  the  Department  of 
Transportation's  Regulatory  Policies  and 
Procedures.  The  Department  is 
preparing  a  Regulatory  Impact  Analysis 
which  will  be  filed  docket  for  the 
rulemaking.  The  analysis  is  undergoing 
final  refinements  at  this  time,  and  we 
expect  it  to  be  completed  and  placed  in 
the  docket  in  the  near  future.  The  rule 
has  been  reviewed  by  the  Office  of 
Management  and  Budget  under 
Executive  Order  12291. 

As  the  analysis  shows,  the  costs  of 
implementing  the  requirements  of  this 
rule  are  expected  to  be  high.  These  costs 
are  driven  by  the  statutory  requirements 
of  the  ADA  itself.  These  statutory 
requirements  were  enacted  after  lengthy 
negotiation  and  debate  involving 
disability  groups,  the  transit  industry, 
the  Administration  and  Congress.  The 
Department  has  used  its  discretion 
under  the  ADA  conservatively,  to 
minimize  the  addition  of  costs  to  pubhc 
and  private  entities  beyond  what  the 
statute  itself  imposes. 

Paperwork  Reduction  Act 

This  rule  includes  information 
collection  requirements  subject  to  the 
Paperwork  Reduction  Act.  These 
include  the  requirements  for  submission 
of  certifications  concerning  inaccessible 
used  vehicles  and  the  submission  of 
plans  for  complementary  paratransit 
and  key  station  modifications.  A  request 
for  Paperwork  Reduction  Act  approval 
has  been  submitted  to  the  Office  of 
Management  and  Budget  in  conjunction 
with  this  rule.  Information  collection 
requirements  are  not  effective  until 
Paperwork  Act  clearance  has  been 
received. 

Executive  Order  12250 

The  portion  of  this  rule  amending  49 
CFR  part  27,  the  Department's  section 
504  rule,  has  been  reviewed  by  the  DOJ 
under  Executive  Order  12250.  Rules 
implementing  the  ADA  are  not  subject 
to  DOJ  review  under  this  Executive 
Order.  However,  given  the  Department 
of  Justice's  deep  involvement  in 
implementing  the  ADA,  the  Department 
provided  a  copy  of  this  to  the  DOJ  for 
review  in  advance  of  its  publication. 

Regulatory  Flexibility  Act 

Under  the  terms  of  the  Regulatory 
Flexibility  Act,  this  rule  could  have  a 
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significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
entities  would  be  both  small  private  and 
public  entities  that  are  subject  to  ADA 
accessible  transportation  requirements. 
The  Regulatory  Impact  Analysis 
discusses  impacts  of  the  rule  on  small 
entities,  serving  the  purpose  of  a 
Regulatory  Flexibility  Analysis.  We 
would  point  out  that  these  impacts  are 
required  by  the  ADA  itself,  and  the 
statute  gives  the  Department  little 
discretion  to  contrive  less  burdensome 
requirements  for  small  entities. 

Executive  Order  12612 

This  rule  will  have  some  Federalism 
impacts.  A  number  of  actions  (e.g., 
providing  complementary  paratransit, 
buying  all  accessible  buses)  are 
mandatory  for  state  and  local  agencies 
that,  under  previous  regulations,  were 
discretionary.  Nevertheless,  these 
requirements  are  statutory,  and  the 
Department  does  not  have  discretion  to 
avoid  imposing  them.  The  Regulatory 
Impact  Analysis  for  this  rule  discusses 
the  impacts  of  these  requirements  on 
public  entities,  who  are  predominantly 
state  and  local  government  agencies. 
This  discussion  serves  the  purposes  of  a 
Federation  Assessment  for  purposes  of 
this  rule. 

The  Department  also  points  out  that 
Subpart  F  of  49  CFR  part  37  proposes  to 
assign  to  state  agencies  a  significant 
role  in  reviewing  and  commenting  on 
paratransit  plans  for  small 
transportation  providers.  This  approach 
would  allow  states  to  continue  in  their 
traditional  oversight  role  for  these 
providers,  avoiding  unnecessary 
centrahzation  of  compliance  planning 
and  review  at  the  Federal  level,  beyond 
what  is  required  for  compliance  with  the 
statute. 

List  of  Subjects 

49  CFR  Part  27 

Administrative  practice  and 
procedure,  Airports,  Civil  rights. 
Handicapped,  Individuals  with 
disabilities,  Highways  and  roads. 
Reporting  and  recordkeeping 
requirements.  Transportation. 

49  CFR  Part  37 

Buildings,  Buses,  Civil  rights. 
Handicapped,  Individuals  with 
disabilities.  Mass  transportation. 
Railroads,  Reporting  and  recordkeeping 
requirements.  Transportation. 

49  CFR  Part  38 

Buses,  Civil  rights.  Handicapped, 
Individuals  with  disabilities.  Mass 


transportation.  Railroads, 
Transportation. 

Issued  this  22nd  day  of  August,  1991,  at 
Washington,  DC. 
Samuel  K.  Skinner, 
Secretary  of  Transportation. 

For  the  reasons  set  forth  in  the 
preamble,  the  Department  takes  the 
following  actions: 

PART  27— [AMENDED] 

1.  The  authority  citation  for  title  49, 
part  27  Code  of  Federal  Regulations,  is 
revised  to  read  as  follows: 

Authority:  Sec.  504  of  the  Rehabilitation 
Act  of  1973,  as  amended  (29  U.S.C.  794);  sees. 
16(a)  and  16(d)  of  the  Urban  Mass 
Transportation  Act  of  1964,  as  amended  (49 
U.S.C.  16(a)  and  16(d);  sec.  165(b)  of  the 
Federal-aid  Highway  Act  of  1973  (49  U.S.C. 
142  nt.);  the  Americans  with  Disabihties  Act 
of  1990  (42  U.S.C.  12101-12213;  and  49  U.S.C. 
322. 

2.  Section  27.19  of  49  CFR  part  27  is 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

§  27.19    Compliance  with  Americans  wItt) 
Disabilities  Act  requirements  and  UIMTA 
policy. 

(a)  Recipients  subject  to  this  part 
(whether  public  or  private  entities  as 
defined  in  49  CFR  part  37)  shall  comply 
with  all  applicable  requirements  of  the 
Americans  with  Disabilities  Act  (ADA) 
of  1990  (42  U.S.C.  12101-12213)  including 
the  Department's  ADA  regulations  (49 
CFR  parts  37  and  38),  the  regulations  of 
the  Department  of  Justice  implementing 
Titles  U  and  III  of  the  ADA  (28  CFR 
parts  35  and  36),  and  the  regulations  of 
the  Equal  Employment  Opportunity  -- 
Commission  (EEOC)  implementing  title  I 
of  the  ADA  (29  CFR  part  1630). 
Compliance  with  the  EEOC  title  I 
regulations  is  required  as  a  condition  of 
compliance  with  section  504  for  DOT 
recipients  even  for  organizations  which, 
because  they  have  fewer  than  25  or  15 
employees,  would  not  be  subject  to  the 
EEOC  regulation  in  its  own  right. 
Compliance  with  all  these  regulations  is 
a  condition  of  receiving  Federal 
financial  assistance  from  the 
Department  of  Transportation.  Any 
recipient  not  in  compliance  with  this 
requirement  shall  be  subject  to 
enforcement  action  under  Subpart  F  of 
this  part. 


Subpart  B  [§§  27.31-27.37]    [Removed] 


Subpart  C  [§§  27.61-27.67]    [Removed] 
Subpart  E  [§§  27.81-27.103]    [Removed] 
Appendix  to  Subpart  E    [Removed] 
§27.73    [Removed] 
Appendix  A  to  Subpart  D    [Removed] 

3.  Subparts  B  (§§  27.31-27.37),  C 

(§§  27.61-27.67),  E  (§§  27.81-27.103)  and 
the  Appendix  to  subpart  E  of  49  CFR 
part  27  are  removed,  and  §  27.73  and 
Appendix  A  to  Subpart  D  thereof  are 
removed. 

Subpart  F  [§§  27.121-27.129] 
[Redesignated  as  Subpart  C] 

Subpart  D  [§§  27.71-27.75]    [Redesignated 
as  Subpart  B] 

4.  Subpart  F  (§§  27.121-27.129)  thereof 
is  redesignated  as  new  subpart  C  and 
subpart  D  (§§  27.71  and  27.75)  is 
redesignated  as  new  subpart  B. 

5.  The  text  of  §  27.3  thereof  is 
designated  as  paragraph  (a)  and  a  new 
paragraph  (b)  is  added  to  §  27.3,  to  read 
as  follows: 

§  27.3    Applicability. 

***** 

(b)  Design,  construction,  or  alteration 
of  buildings  or  other  fixed  facilities  by 
public  entities  subject  to  part  37  of  this 
title  shall  be  in  conformance  with 
Appendix  A  to  part  37  of  this  title.  All 
other  entities  subject  to  section  504  shall 
design,  construct  or  alter  a  building,  or 
other  fixed  facilities  shall  be  in 
conformance  with  either  Appendix  A  to 
part  37  of  this  title  or  the  Uniform 
Federal  Accessibility  Standards,  41  CFR 
part  101-19  subpart  101-19.6,  appendix 
A. 

6.  Wherever  a  reference  occurs  to 
§  27.67(d)  in  49  CFR  part  27,  it  is 
changed  to  §  27.3(b). 

7.  Removed  from  §  27.5  thereof  are  the 
definitions  of  "accessible,"  "closed 
station,"  "flag  stop,"  "mass 
transportation,"  "mixed  system,"  "open 
station,"  "passenger,"  and  "urbanized 
area." 

8.  Section  27.67  is  amended  by 
removing  paragraph  (d),  effective 
October  7, 1991. 

9.  Title  49,  Code  of  Federal 
Regulations,  part  37,  is  revised  to  read 
as  follows: 

PART  37— TRANSPORTATION 
SERVICES  FOR  INDIVIDUALS  WITH 
DISABILITIES  (ADA) 

Subpart  A— General 


Sec. 
37.1 
37.3 


Purpose. 
Definitions. 
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Sec. 

37.5    Nondiscrimination. 

37.7    Standards  for  accessible  vehicles. 

37.9    Standards  for  accessible  transportation 

facilities. 
37.11    Administrative  enforcement. 
37.13    Effective  date  for  certain  vehicle  lift 

specifications. 
37.15-37.19     [Reserved] 

Subpart  B— Applicability 

37.21    Applicability:  General. 

37.23    Service  under  contract. 

37.25    University  transportation  systems. 

37.27    Transportation  for  elementary  and 

secondary  education  systems. 
37.29    Private  entities  providing  taxi  service. 
37.31     Vanpools. 

37.33    Airport  transportation  systems. 
37.35    Supplemental  service  for  other 

transportation  modes. 
37.37  Other  applications. 
37.39    [Reserved] 

Subpart  C— Transportation  Facilities 

37.41    Construction  of  transportation 

facilities  by  pubhc  entities. 
37.43    Alteration  of  transportation  facilities 

by  public  entities. 
37.45    Construction  and  alteration  of 

transportation  facilities  by  private 

entities. 
37.47    Key  stations  in  light  and  rapid  rail 

systems. 
37.49    Designation  of  responsible  per8on(s] 

for  intercity  and  commuter  rail  stations. 
37.51    Key  stations  in  commuter  rail  systems. 
37.53    Exception  for  New  York  and 

Philadelphia. 
37.55    Intercity  rail  station  accessibility. 
37.57    Required  cooperation. 
37.59    Differences  in  accessibility  completion 

dates. 
37.61    Public  transportation  programs  and 

activities  in  existing  facilities. 
37.63-37.69     [Reserved] 

Subpart  D— Acquisition  of  Accessible 
Vehicles  by  Public  Entitles 

37.71    Purchase  or  lease  of  new  non-rail 

vehicles  by  public  entities  operating 

fixed  route  systems. 
37.73     Purchase  or  lease  of  used  non-rail 

vehicles  by  public  entities  operating 

fixed  route  systems. 
37.75    Remanufacture  of  non-rail  vehicles 

and  purchase  or  lease  of  remanufactured 

non-rail  vehicles  by  public  entities 

operating  fixed  route  systems. 
37.77    Purchase  or  lease  of  new  non-rail 

vehicles  by  pubhc  entities  operating 

demand  responsive  systems  for  the 

general  public. 
37.79     Purchase  or  lease  of  new  rail  vehicles 

by  public  entities  operating  rapid  or  light 

rail  systems. 
37.81    Purchase  or  lease  of  used  rail  vehicles 

by  public  entities  operating  rapid  or  light 

rail  systems. 
37.83     Remanufacture  of  rail  vehicles  and 

purchase  or  lease  of  remanufactured  rail 

vehicles  by  public  entities  operating 

rapid  or  light  rail  systems. 
37.85    Purchase  or  lease  of  new  intercity  and 

commuter  rail  cars. 
37.87     Purchase  or  lease  of  used  intercity  and 

commuter  rail  cars. 


37.89    Remanufacture  of  intercity  and 

commuter  rail  cars  and  purchase  or  lease 
of  remanufactured  intercity  and 
commuter  rail  cars. 

37.91    Wheelchair  locations  and  food  service 
on  intercity  rail  trains. 

37.93    One  car  per  train  rule. 

37.95    Ferries  and  other  passenger  vessels 
operated  by  public  entities.  [Reserved] 

37.97-37.99     [Reserved] 

Subpart  E — Acquisition  of  Accessible 
Vehicles  by  Private  Entitles 

37.101    Purchase  or  lease  of  vehicles  by 
private  entities  not  primarily  engaged  in 
the  business  of  transporting  people. 

37.103    Purchase  or  lease  of  new  non-rail 
vehicles  by  private  entities  primarily 
engaged  in  the  business  of  transporting 
people. 

37.105    Equivalent  service  standard. 

37.107  Acquisition  of  passenger  rail  cars  by 
private  entities  primarily  engaged  in  the 
business  of  transporting  people. 

37.109    Ferries  and  other  passenger  vessels 
operated  by  private  entities.  [Reserved] 

37.111-37.119    [Reserved] 

Subpart  F— Paratransit  as  a  Complement  to 
Fixed  Route  Service 

37.121     Requirement  for  comparable 

complementary  paratransit  service. 
37.123    ADA  paratransit  eligibility: 

Standards. 
37.125    ADA  paratransit  eligibility:  Process. 
37.127    Complementary  paratransit  service 

for  visitors. 
37.129    Types  of  service. 
37.131    Service  criteria  for  complementary 

paratransit. 
37.133     Subscription  service. 
37.135     Submission  of  paratransit  plan. 
37.137    Paratransit  plan  development. 
37.139    Plan  contents. 
37.141    Requirements  for  a  joint  paratransit 

plan. 
37.143    Paratransit  plan  implementation. 
37.145     State  comment  on  plans. 
37.147    Considerations  during  UMTA  review. 
37.149    Disapproved  plans. 
37.151     Waiver  for  undue  financial  burden. 
37.153    UMTA  waiver  determination. 
37.155    Factors  in  decision  to  grant  an  undue 

financial  burden  waiver. 
37.157-37.159     [Reserved] 

Subpart  G— Provision  of  Service 

37.161    Maintenance  of  accessible  features: 

General. 
37.163     Keeping  vehicle  lifts  in  operative 

condition — public  entities. 
37.165    Lift  and  securement  use. 
37.167     Other  service  requirements. 
37.169    Interim  requirements  for  over-the- 

road  bus  service  operated  by  private 

entities. 
37.171     Equivalency  requirement  for  demand 

responsive  service  operated  by  private 

entities  not  primarily  engaged  in  the 

business  of  transporting  people. 
37.173    Training  requirements. 


Appendix  A  to  part  37 — Standards  for 
Accessible  Transportation  Facilities 

Appendix  B  to  part  37— UMTA  Regional 
Offlces 

Appendix  C  to  part  37 — Certifications 

Appendix  D  (o  part  37 — Construction  and 
Interpretations  of  Provisions  of  49  CFR  part 

37 

Authority:  Americans  with  Disabilities  Act 
of  1990  (42  U.S.C.  12101-12213);  49  U.S.C.  322. 

Subpart  A— General 
§  37.1     Purpose. 

The  purpose  of  this  part  is  to 
implement  the  transportation  and 
related  provisions  of  titles  II  and  III  of 
the  Americans  with  Disabilities  Act  of 
1990. 

§37.3    Definitions. 

As  used  in  this  part: 

Accessible  means,  with  respect  to 
vehicles  and  facilities,  complying  with 
the  accessibility  requirements  of  parts 
37  and  38  of  this  title. 

The  Act  or  ADA  means  the  Americans 
with  Disabilities  Act  of  1990  (Pub.  L. 
101-336,  104  Stat.  327,  42  U.S.C.  12101- 
12213  and  47  U.S.C.  225  and  611),  as  it 
may  be  amended  from  time  to  time. 

Administrator  means  Administrator  of 
the  Urban  Mass  Transportation 
Administration,  or  his  or  her  designee. 

Alteration  means  a  change  to  an 
existing  facility,  including,  but  not 
limited  to,  remodeling,  renovation, 
rehabilitation,  reconstruction,  historic 
restoration,  changes  or  rearrangement  in 
structural  parts  or  elements,  and 
changes  or  rearrangement  in  the  plan 
configuration  of  walls  and  full-height 
partitions.  Normal  maintenance, 
reroofing,  painting  or  wallpapering, 
asbestos  removal,  or  changes  to 
mechanical  or  electrical  systems  are  not 
alterations  unless  they  affect  the 
usability  of  the  building  or  facility. 

Automated guideway  transit  system 
or  i4Gr  means  a  fixed-guideway  transit 
system  which  operates  with  automated 
(driverless)  individual  vehicles  or  multi- 
car  trains.  Ser^'ice  may  be  on  a  fixed 
schedule  or  in  response  to  a  passenger- 
activated  call  buttpn. 

Auxiliary  aids  and  services  includes: 

(1)  Qualified  interpreters,  notetakers, 
transcription  services,  written  materials, 
telephone  headset  amplifiers,  assistive 
listening  devices,  assistive  listening 
systems,  telephones  compatible  with 
hearing  aids,  closed  caption  decoders, 
closed  and  open  captioning,  text 
telephones  [also  known  as  telephone 
devices  for  the  deaf,  or  TDDs),  videotex! 
displays,  or  other  effective  methods  of 
making  aurally  delivered  materials 
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available  to  individuals  with  hearing 
impairments; 

(2)  Qualified  readers,  taped  texts, 
audio  recordings,  Brailled  materials, 
large  print  materials,  or  other  effective 
methods  of  making  visually  delivered 
materials  available  to  individuals  with 
visual  impairments; 

(3)  Acquisition  or  modification  of 
equipment  or  devices;  or 

(4)  Other  similar  services  or  actions. 
Bus  means  any  of  several  types  of 

self-propelled  vehicles,  generally 
rubber-tired,  intended  for  use  on  city 
streets,  highways,  and  busways, 
including  but  not  limited  to  minibuses, 
forty-  and  thirty-foot  buses,  articulated 
buses,  double-deck  buses,  and 
electrically  powered  trolley  buses,  used 
by  public  entities  to  provide  designated 
public  transportation  service  and  by 
private  entities  to  provide  transportation 
service  including,  but  not  limited  to, 
specified  public  transportation  services. 
Self-propelled,  rubber-tired  vehicles 
designed  to  look  like  antique  or  vintage 
trolleys  are  considered  buses. 

Commerce  means  travel,  trade, 
transportation,  or  communication  among 
the  several  states,  between  any  foreign 
country  or  any  territory  or  possession 
and  any  state,  or  between  points  in  the 
same  state  but  through  another  state  or 
foreign  country. 

Commuter  authority  means  any  state, 
local,  regional  authority,  corporation,  or 
other  entity  established  for  purposes  of 
providing  commuter  rail  transportation 
(including,  but  not  necessarily  limited  to, 
the  New  York  Metropolitan 
Transportation  Authority,  the 
Connecticut  Department  of 
Transportation,  the  Maryland 
Department  of  Transportation,  the 
Southeastern  Pennsylvania 
Transportation  Authority,  the  New 
Jersey  Transit  Corporation,  the 
Massachusetts  Bay  Transportation 
Authority,  the  Port  Authority  Trans- 
Hudson  Corporation,  and  any  successor 
agencies)  and  any  entity  created  by  one 
or  more  such  agencies  for  the  purposes 
of  operating,  or  contracting  for  the 
operation  of,  commuter  rail 
transportation. 

Commuter  bus  service  means  fixed 
route  bus  service,  characterized  by 
service  predominantly  in  one  direction 
during  peak  periods,  limited  stops,  use 
of  multi-ride  tickets,  and  routes  of 
extended  length,  usually  between  the 
central  business  district  and  outlying 
suburbs.  Commuter  bus  service  may 
also  include  other  service,  characterized 
by  a  limited  route  structure,  limited 
stops,  and  a  coordinated  relationship  to 
another  mode  of  transportation. 

Commuter  rail  car  means  a  rail 
passenger  car  obtained  by  a  commuter 


authority  for  use  in  commuter  rail 
transportation. 

Commuter  rail  transportation  means 
short-haul  rail  passenger  service 
operating  in  metropolitan  and  suburban 
areas,  whether  within  or  across  the 
geographical  boundaries  of  a  state, 
usually  characterized  by  reduced  fare, 
multiple  ride,  and  commutation  tickets 
and  by  morning  and  evening  peak 
period  operations.  This  term  does  not 
include  light  or  rapid  rail  transportation. 

Demand  responsive  system  means 
any  system  of  transporting  individuals, 
including  the  provision  of  designated 
public  transportation  service  by  public 
entities  and  the  provision  of 
transportation  service  by  private 
entities,  including  but  not  limited  to 
specified  public  transportation  service, 
which  is  not  a  fixed  route  system. 

Designated  public  transportation 
means  transportation  provided  by  a 
public  entity  (other  than  public  school 
transportation)  by  bus,  rail,  or  other 
conveyance  (other  than  transportation 
by  aircraft  or  intercity  or  commuter  rail 
transportation)  that  provides  the  general 
public  with  general  or  special  service, 
including  charter  service,  on  a  regular 
and  containing  basis. 

Disability  means,  with  respect  to  an 
individual,  a  physical  or  mental 
impairment  that  substantially  limits  one 
or  more  of  the  major  life  activities  of 
such  individual;  a  record  of  such  an    ^■ 
impairment;  or  being  regarded  as  having 
such  an  impairment. 

(1)  The  phrase  physical  or  mental 
impairment  means — 

(i)  Any  physiological  disorder  or 
condition,  cosmetic  disfigurement,  or 
anatomical  loss  affecting  one  or  more  of 
the  following  body  systems:  * 

neurological,  musculoskeletal,  special 
sense  organs,  respiratory  including 
speech  organs,  cardiovascular, 
reproductive,  digestive,  genito-urinary, 
hemic  and  lymphatic,  skin,  and 
endocrine; 

(ii)  Any  mental  or  psychological 
disorder,  such  as  mental  retardation, 
organic  brain  syndrome,  emotional  or 
mental  illness,  and  specific  learning 
disabilities; 

(iii)  The  term  physical  or  mental 
impairment  includes,  but  is  not  limited 
to,  such  contagious  or  noncontagious 
diseases  and  conditions  as  orthopedic, 
visual,  speech,  and  hearing  impairments; 
cerebral  palsy,  epilepsy,  muscular 
dystrophy,  multiple  sclerosis,  cancer, 
heart  disease,  diabetes,  mental 
retardation,  emotional  illness,  specific 
learning  disabilities,  HIV  disease, 
tuberculosis,  drug  addiction  and 
alcoholism; 


(iv)  The  phrase  physical  or  mental 
impairment  does  not  include 
homosexuality  or  bisexuality. 

(2)  The  phrase  major  life  activities 
means  functions  such  as  caring  for  one's 
self,  performing  manual  tasks,  walking, 
seeing,  hearing,  speaking,  breathing, 
learning,  and  work. 

(3)  The  phrase  has  a  record  of  such  an 
impairment  means  has  a  history  of.  or 
has  been  misclassified  as  having,  a 
mental  or  physical  impairment  that 
substantially  limits  one  or  more  major 
life  activities. 

(4)  The  phrase  is  regarded  as  having 
such  an  impairment  means — 

(i)  Has  a  physical  or  mental 
impairment  that  does  not  substantially 
limit  major  life  activities,  but  which  is 
treated  by  a  public  or  private  entity  as 
constituting  such  a  limitation; 

(ii)  Has  a  physical  or  mental 
impairment  that  substantially  limits  a 
major  life  activity  only  as  a  result  of  the 
attitudes  of  others  toward  such  an 
impairment;  or 

(iii)  Has  none  of  the  impairments 
defined  in  paragraph  (1)  of  this 
definition  but  is  treated  by  a  public  or 
private  entity  as  having  such  an 
impairment. 

(5)  The  term  disability  does  not 
include — 

(i)  Transvestism,  transsexualism, 
pedophilia,  exhibitionism,  voyeurism, 
gender  identity  disorders  not  resulting 
from  physical  impairments,  or  other 
sexual  behavior  disorders; 

(ii)  Compulsive  gambling, 
kleptomania,  or  pyromania; 

(iii)  Psychoactive  substance  abuse 
disorders  resulting  from  the  current 
illegal  use  of  drugs. 

Facility  means  all  or  any  portion  of 
buildings,  structures,  sites,  complexes, 
equipment,  roads,  walks,  passageways, 
parking  lots,  or  other  real  or  personal 
property,  including  the  site  where  the 
building,  property,  structure,  or 
equipment  is  located. 

Fixed  route  system  means  a  system  of 
>  transporting  individuals  (other  than  by 
aircraft),  including  the  provision  of 
designated  public  transportation  service 
by  public  entities  and  the  provision  of 
transportation  service  by  private 
entities,  including,  but  not  limited  to, 
specified  public  transportation  service, 
on  which  a  vehicle  is  operated  along  a 
prescribed  route  according  to  a  fixed 
schedule. 

High  speed  rail  means  a  rail  service 
having  the  characteristics  of  intercity 
rail  service  which  operates  primarily  on 
a  dedicated  guideway  or  track  not  used, 
for  the  most  part,  by  freight,  including, 
but  not  limited  to,  trains  on  welded  rail, 
magnetically  levitated  (maglev)  vehicles 
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on  a  special  guideway,  or  other 
advanced  technology  vehicles,  designed 
to  travel  at  speeds  in  excess  of  those 
possible  on  other  types  of  railroads. 

Individual  with  a  disability  means  a 
person  who  has  a  disability,  but  does 
not  include  an  individual  who  is 
currently  engaging  in  the  illegal  use  of 
drugs,  when  a  public  or  private  entity 
acts  on  the  basis  of  such  use. 

Intercity  rail  passenger  car  means  a 
rail  car,  intended  for  lise  by  revenue 
passengers,  obtained  by  the  National 
Railroad  Passenger  Corporation 
(Amtrak)  for  use  in  intercity  rail 
transportation. 

Intercity  rail  transportation  means 
transportation  provided  by  Amtrak. 

Light  rail  means  a  streetcar-type 
vehicle  operated  on  city  streets,  semi- 
exclusive rights  of  way,  or  exclusive 
rights  of  way.  Service  may  be  provided 
by  step-entry  vehicles  or  by  level 
boarding. 

New  vehicle  means  a  vehicle  which  is 
offered  for  sale  or  lease  after 
manufacture  without  any  prior  use. 

Operates  includes,  with  respect  to  a 
fixed  route  or  demand  responsive 
system,  the  provision  of  transportation 
service  by  a  public  or  private  entity 
itself  or  by  a  person  under  a  contractual 
or  other  arrangement  or  relationship 
with  the  entity. 

Over-the-road  bus  means  a  bus 
characterized  by  an  elevated  passenger 
deck  located  over  a  baggage 
compartment. 

Paratransit  means  comparable 
transportation  service  required  by  the 
ADA  for  individuals  with  disabilities 
who  are  unable  to  use  fixed  route 
transportation  systems. 

Private  entity  means  any  entity  other 
than  a  public  entity. 
Public  entity  means: 

(1)  Any  state  or  local  government; 

(2)  Any  department,  agency,  special 
purpose  district,  or  other  instrumentality 
of  one  or  more  state  or  local 
governments;  and 

(3)  The  National  Railroad  Passenger 
Corporation  (Amtrak)  and  any 
commuter  authority. 

Purchase  or  lease,  with  respect  to 
vehicles,  means  the  time  at  which  an 
entity  is  legally  obligated  to  obtain  the 
vehicles,  such  as  the  time  of  contract 
execution. 

Public  school  transportation  means 
transportation  by  schoolbus  vehicles  of 
schoolchildren,  personnel,  and 
equipment  to  and  from  a  public 
elementary  or  secondary  school  and 
school-related  activities. 

Rapid  rail  means  a  subway-type 
transit  vehicle  railway  operated  on 
exclusive  private  rights  of  way  with  high 
level  platform  stations.  Rapid  rail  also 


may  operate  on  elevated  or  at  grade 
level  track  separated  from  other  traffic. 

Remanufactured  vehicle  means  a 
vehicle  which  has  been  structurally 
restored  and  has  had  new  or  rebuilt 
major  components  installed  to  extend  its 
service  life. 

Secretary  means  the  Secretary  of 
Transportation  or  his/her  designee. 

Section  504  means  section  504  of  the 
Rehabilitation  Act  of  1973  (Pub.  L.  93- 
112,  87  Stat.  394,  29  U.S.C.  794),  as 
amended. 

Service  animal  means  any  guide  dog, 
signal  dog,  or  other  animal  individually 
trained  to  work  or  perform  tasks  for  an 
individual  with  a  disability,  including, 
but  not  limited  to,  guiding  individuals 
with  impaired  vision,  alerting 
individuals  with  impaired  hearing  to 
intruders  or  sounds,  providing  minimal 
protection  or  rescue  work,  pulling  a 
wheelchair,  or  fetching  dropped  items. 

Solicitation  means  the  closing  date  for 
the  submission  of  bids  or  offers  in  a 
procurement. 

Specified  public  transportation  means 
transportation  by  bus,  rail,  or  any  other 
conveyance  (other  than  aircraft) 
provided  by  a  private  entity  to  the 
general  public,  with  general  or  special 
service  (including  charter  service)  on  a 
regular  and  continuing  basis. 

Station  means,  with  respect  to 
intercity  and  commuter  rail 
transportation,  the  portion  of  a  property 
located  appurtenant  to  a  right  of  way  on 
which  intercity  or  commuter  rail 
transportation  is  operated,  where  such 
portion  is  used  by  the  general  public  and 
is  related  to  the  provision  of  such 
transportation,  including  passenger 
platforms,  designated  waiting  areas, 
restrooms,  and,  where  a  public  entity 
providing  rail  transportation  owns  the 
property,  concession  areas,  to  the  extent 
that  such  public  entity  exercises  control 
over  the  selection,  design,  construction, 
or  alteration  of  the  property,  but  this 
term  does  not  include  flag  stops  (i.e., 
stations  which  are  not  regularly 
scheduled  stops  but  at  which  trains  will 
stop  to  board  or  detrain  passengers  only 
on  signal  or  advance  notice). 

Transit  facility  means,  for  purposes  of 
determining  the  number  of  text 
telephones  needed  consistent  with 
section  10.3.1(12)  of  appendix  A  to  this 
part,  a  physical  structure  the  primary 
function  of  which  is  to  facilitate  access 
to  and  from  a  transportation  system 
which  has  scheduled  stops  at  the 
structure.  The  term  does  not  include  an 
open  structure  or  a  physical  structure 
the  primary  purpose  of  which  is  other 
than  providing  transportation  services. 

UMTAct  means  the  Urban  Mass 
Transportation  Act  of  1964,  as  amended 
(49  U.S.C.  App.  1601  et  seg.). 


Used  vehicle  means  a  vehicle  with 
prior  use. 

Vanpool  means  a  voluntary  commuter 
ridesharing  arrangement,  using  vans 
with  a  seating  capacity  greater  than  7 
persons  (including  the  driver)  or  buses, 
which  provides  transportation  to  a 
group  of  individuals  traveling  directly 
from  their  homes  to  their  regular  places 
of  work  within  the  same  geographical 
area,  and  in  which  the  commuter/driver 
does  not  receive  compensation  beyond 
reimbursement  for  his  or  her  costs  of 
providing  the  service. 

Vehicle,  as  the  term  is  applied  to 
private  entities,  does  not  include  a  rail 
passenger  car,  railroad  locomotive, 
railroad  freight  car,  or  railroad  caboose, 
or  other  rail  rolling  stock  described  in 
section  242  of  title  III  of  the  Act. 

Wheelchair  means  a  mobility  aid 
belonging  to  any  class  of  three  or  four- 
wheeled  devices,  usable  indoors, 
designed  for  and  used  by  individuals 
with  mobility  impairments,  whether 
operated  manually  or  powered.  A 
"common  wheelchair"  is  such  a  device 
which  does  not  exceed  30  inches  in 
width  and  48  inches  in  length  measured 
two  inches  above  the  ground,  and  does 
not  weigh  more  than  600  pounds  when 
occupied. 

§  37.5    Nondiscrimination. 

(a)  No  entity  shall  discriminate 
against  an  individual  with  a  disability  in 
connection  with  the  provision  of 
transportation  service. 

(b)  Notwithstanding  the  provision  of 
any  special  transportation  service  to 
individuals  with  disabilities,  an  entity 
shall  not,  on  the  basis  of  disability,  deny 
to  any  individual  with  a  disability  the 
opportunity  to  use  the  entity's 
transportation  service  for  the  general 
public,  if  the  individual  is  capable  of 
using  that  service. 

(c)  An  entity  shall  not  require  an 
individual  with  a  disability  to  use 
designated  priority  seats,  if  the 
individual  does  not  choose  to  use  these 
seats.      • 

(d)  An  entity  shall  not  impose  special 
charges,  not  authorized  by  this  part,  on 
individuals  with  disabilities,  including 
individuals  who  use  wheelchairs,  for 
providing  services  required  by  this  part 
or  otherwise  necessary  to  accommodate 
them. 

(e)  An  entity  shall  not  require  that  an 
individual  with  disabilities  be 
accompanied  by  an  attendant. 

(f)  Private  entities  that  are  primarily 
engaged  in  the  business  of  transporting 
people  and  whose  operations  affect 
commerce  shall  not  discriminate  against 
any  individual  on  the  basis  of  disability 
in  the  full  and  equal  enjoyment  of 
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specified  transportation  services.  This 
obligation  includes,  with  respect  to  the 
provision  of  transportation  services, 
compliance  with  the  requirements  of  the 
rules  of  the  Department  of  Justice 
concerning  eligibility  criteria,  making 
reasonable  modifications,  providing 
auxiliary  aids  and  services,  and 
removing  barriers  (28  CFR  36.301— 
36.306). 

(g)  An  entity  shall  not  refuse  to  serve 
an  individual  with  a  disability  or  require 
anything  contrary  to  this  part  because 
its  insurance  company  conditions 
coverage  or  rates  on  the  absence  of 
individuals  with  disabilities  or 
requirements  contrary  to  this  part. 

(h)  It  is  not  discrimination  under  this 
part  for  an  entity  to  refuse  to  provide 
service  to  an  individual  with  disabilities 
because  that  individual  engages  in 
violent,  seriously  disruptive,  or  illegal 
conduct.  However,  an  entity  shall  not 
refuse  to  provide  service  to  an 
individual  with  disabilities  solely 
because  the  individual's  disability 
results  in  appearance  or  involuntary 
behavior  that  may  offend,  annoy,  or 
inconvenience  employees  of  the  entity 
or  other  persons. 

§  37.7    Standards  for  accessible  vehicles. 

(a)  For  purposes  of  this  part,  a  vehicle 
shall  be  considered  to  be  readily 
accessible  to  and  usable  by  individuals 
with  disabilities  if  it  meets  the 
requirements  of  this  part  and  the 
standards  set  forth  in  part  38  of  this  title. 

(b)  For  purposes  of  implementing  the 
equivalent  facilitation  provision  in  §  38.2 
of  this  title,  a  determination  of 
compliance  will  be  made  by  the 
Administrator  or  the  Federal  Railroad 
Administrator,  as  applicable,  on  a  case- 
by-case  basis.  An  entity  wishing  to 
employ  equivalent  facilitation  in  relation 
to  a  specification  of  part  38  of  this  title 
shall  submit  such  a  request  to  UMTA  or 
FRA,  as  applicable,  and  include  the 
following  information: 

(1]  Entity  name,  address,  contact 
person,  and  telephone; 

(2)  Specific  provision  of  part  38  of  this 
title  with  which  the  entity  is  unable  to 
comply; 

(3)  Reasons  for  inability  to  comply; 

(4)  Alternative  method  of  compliance, 
with  demonstration  of  how  the 
alternative  meets  or  exceeds  the  level  of 
accessibility  or  usability  of  the  vehicle 
provided  in  part  38  of  this  title;  and 

(5)  Public  participation  used  in 
developing  alternative  method  of 
compliance  and  input  from  that 
participation. 

(c)  Over-the-road  buses  acquired  by 
public  entities  (or  by  a  contractor  to  a 
public  entity  as  provided  in  §  37.23  of 


this  part]  shall  comply  with  §  38.23  and 
subpart  G  of  part  38  of  this  title. 

§  37.9    Standards  for  accessible 
transportation  facilities. 

(a)  For  purposes  of  this  part,  a 
transportation  facility  shall  be 
considered  to  be  readily  accessible  to 
and  usable  by  individuals  with 
disabilities  if  it  meets  the  requirements 
of  this  part  and  the  standards  set  forth 
in  appendix  A  to  this  part. 

(b)  Facility  alterations  begun  before 
January  26, 1992,  in  a  good  faith  effort  to 
make  a  facility  accessible  to  individuals 
with  disabilities  may  be  used  to  meet 
the  key  station  requirements  set  forth  in 
§  §  37.47  and  37.51  of  this  part,  even  if 
these  alterations  are  not  consistent  with 
the  standards  set  forth  in  appendix  A  to 
this  part,  if  the  modifications  complied 
with  the  Uniform  Federal  Accessibility 
Standard  (UFAS)  (41  CFR  part  101-19, 
subpart  101-19.6)  or  ANSI  A117.1(1980) 
(American  National  Standards 
Specification  for  Making  Buildings  and 
Facilities  Accessible  to  and  Usable  by, 
the  Physically  Handicapped).  This 
paragraph  applies  only  to  alterations  of 
individual  elements  and  spaces  and  only 
to  the  extent  that  provisions  covering 
those  elements  or  spaces  are  contained 
in  UFAS  or  ANSI  A117.1,  as  applicable. 

(c)  Public  entities  shall  ensure  the 
construction  of  new  bus  stop  pads  are  in 
compliance  with  section  10.2.1.(1)  of 
appendix  A  to  this  part,  to  the  extent 
construction  specifications  are  within 
their  control. 

(d)  For  purposes  of  implementing  the 
equivalent  facilitation  provision  in 
section  2.2  of  appendix  A  to  this  part,  a 
determination  of  compliance  will  be 
made  by  the  Administrator  or  the 
Federal  Railroad  Administrator,  as 
applicable,  on  a  case-by-case  basis.  An 
entity  wishing  to  employ  equivalent 
facilitation  in  relation  to  a  specification 
of  appendix  A  to  this  part  shall  submit 
such  a  request  to  UMTA  or  FRA,  as 
applicable,  and  include  the  following 
information: 

(1)  Entity  name,  address,  contact 
person  and  telephone; 

(2)  Specific  provision  of  appendix  A 
with  which  the  entity  is  unable  to 
comply; 

(3)  Reasons  for  inability  to  comply; 

(4)  Alternative  method  of  compliance, 
with  demonstration  of  how  the 
alternative  meets  or  exceeds  the  level  of 
accessibility  or  usability  of  the  facihty 
provided  in  appendix  A;  and 

(5)  Public  participation  used  in 
developing  alternative  method  of 
compliance  and  input  from  that 
participation. 


§  37. 11    Administrative  enforcement. 

(a)  Recipients  of  Federal  financial 
assistance  from  the  Department  of 
Transportation  are  subject  to 
administrative  enforcement  of  the 
requirements  of  this  part  under  the 
provisions  of  49  CFR  part  27,  subpart  F. 

(b)  Public  entities,  whether  or  not  they 
receive  Federal  Hnancial  assistance, 
also  are  subject  to  enforcement  action 
as  provided  by  the  Department  of 
justice. 

(c)  Private  entities,  whether  or  not 
they  receive  Federal  financial 
assistance,  are  also  subject  to 
enforcement  action  as  provided  in  the 
regulations  of  the  Department  of  Justice 
implementing  title  III  of  the  ADA  (28 
CFR  part  36). 

§  37. 1 3    Effective  date  for  certain  vehicle 
lift  specifications. 

The  vehicle  lift  specifications 
identified  in  §§  38.23(b)(6),  38.83(b)(6), 
38.95(b)(6),  and  38.125(b)  of  this  title 
apply  to  solicitations  for  vehicles  under 
this  part  after  January  25, 1992. 

§§  37.1S-37.19    [Reserved] 
Subpart  B— Applicability 

§  37.21    Applicability:  General. 

(a)  This  part  applies  to  the  following 
entities,  whether  or  not  they  receive 
Federal  financial  assistance  from  the 
Department  of  Transportation: 

(1)  Any  public  entity  that  provides 
designated  public  transportation  or 
intercity  or  commuter  rail 
transportation; 

(2)  Any  private  entity  that  provides 
specified  public  transportation;  and 

(3)  Any  private  entity  that  is  not 
primarily  engaged  in  the  business  of 
transporting  people  but  operates  a 
demand  responsive  or  fixed  route 
system. 

(b)  For  entities  receiving  Federal 
financial  assistance  from  the 
Department  of  Transportation, 
compliance  with  apphcable 
requirements  of  this  part  is  a  condition 
of  compliance  with  section  504  of  the 
Rehabilitation  Act  of  1973  and  of 
receiving  financial  assistance. 

(c)  Entities  to  which  this  part  applies 
also  may  be  subject  to  ADA  regulations 
of  the  Department  of  Justice  (28  CFR 
parts  35  or  36,  as  applicable).  The 
provisions  of  this  part  shall  be 
interpreted  in  a  manner  that  will  make 
them  consistent  with  applicable 
Department  of  Justice  regulations.  In  any 
case  of  apparent  inconsistency,  the 
provisions  of  this  part  shall  prevail. 
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§  37.23    Service  under  contract. 

(a)  When  a  public  entity  enters  into  a 
contractual  or  other  arrangement  or 
relationship  with  a  private  entity  to 
operate  fixed  route  or  demand 
responsive  service,  the  public  entity 
shall  ensure  that  the  private  entity 
meets  the  requirements  of  this  part  that 
would  apply  to  the  public  entity  if  the 
public  entity  itself  provided  the  service. 

(b)  A  private  entity  which  purchases 
or  leases  new,  used,  or  remanufactured 
vehicles,  or  remanufactures  vehicles,  for 
use,  or  in  contemplation  of  use,  in  fixed 
route  or  demand  responsive  service 
under  contract  or  other  arrangement  or 
relationship  with  a  public  entity,  shall 
acquire  accessible  vehicles  in  all 
situations  in  which  the  public  entity 
itself  would  be  required  to  do  so  by  this 
part. 

(c)  A  public  entity  which  enters  into  a 
contractual  or  other  arrangement  or 
relationship  with  a  private  entity  to 
provide  fixed  route  service  shall  ensure 
that  the  percentage  of  accessible 
vehicles  operated  by  the  public  entity  in 
its  overall  fixed  route  or  demand 
responsive  fleet  is  not  diminished  as  a 
result. 

(d)  A  private  entity  that  provides 
fixed  route  or  demand  responsive 
transportation  service  under  contract  or 
other  arrangement  with  another  private 
entity  shall  be  governed,  for  purposes  of 
the  transportation  service  involved,  by 
the  provisions  of  this  part  apphcable  to 
the  other  entity. 

§  37.25    University  transportation  systems. 

(a)  Transportation  services  operated 
by  private  institutions  of  higher 
education  are  subject  to  the  provisions 
of  this  part  governing  private  entities  not 
primarily  engaged  in  the  business  of 
transporting  people. 

(b)  Transportation  systems  operated 
by  public  institutions  of  higher 
education  are  subject  to  the  provisions 
of  this  part  governing  public  entities.  If  a 
pubhc  institution  of  higher  education 
operates  a  fixed  route  system,  the 
requirements  of  this  part  governing 
commuter  bus  service  apply  to  that 
system. 

§  37.27    Transportation  for  elementary  and 
secondary  education  systems. 

(a)  The  requirements  of  this  part  do 
not  apply  to  public  school 
transportation. 

(b)  The  requirements  of  this  part  do 
not  apply  to  the  transportation  of  school 
children  to  and  from  a  private 
elementary  or  secondary  school,  and  its 
school-related  activities,  if  the  school  is 
a  recipient  of  Federal  financial 
assistance,  subject  to  the  provisions  of 
section  504  of  the  Rehabilitation  Act  of 


1973,  and  is  providing  transportation 
service  to  students  with  disabilities 
equivalent  to  that  provided  to  students 
without  disabilities.  The  test  of 
equivalence  is  the  same  as  that  provided 
in  §  37.105.  If  the  school  does  not  meet 
the  criteria  of  this  paragraph  for 
exemption  from  the  requirements  of  this 
part,  it  is  subject  to  the  requirements  of 
this  part  for  private  entities  not 
primarily  engaged  in  transporting 
people. 

§  37.29    Private  entitles  providing  taxi 
service. 

(a)  Providers  of  taxi  service  are 
subject  to  the  requirements  of  this  part 
for  private  entities  primarily  engaged  in 
the  business  of  transporting  people 
which  provide  demand  responsive 
service. 

(b)  Providers  of  taxi  service  are  not 
required  to  purchase  or  lease  accessible 
automobiles.  When  a  provider  of  taxi 
service  purchases  or  leases  a  vehicle 
other  than  an  automobile,  the  vehicle  is 
required  to  be  accessible  unless  the 
provider  demonstrates  equivalency  as 
provided  in  §  37.105  of  this  part.  A 
provider  of  taxi  service  is  not  required 
to  purchase  vehicles  other  than 
automobiles  in  order  to  have  a  number 
of  accessible  vehicles  in  its  fleet. 

(c)  Private  entities  providing  taxi 
service  shall  not  discriminate  against 
individuals  vvrith  disabilities  by  actions 
including,  but  not  limited  to,  refusing  to 
provide  service  to  individuals  with 
disabilities  who  can  use  taxi  vehicles, 
refusing  to  assist  with  the  stowing  of 
mobility  devices,  and  charging  higher 
fares  or  fees  for  carrying  individuals 
with  disabilities  and  their  equipment 
than  are  charged  to  other  persons. 

§  37.31    Vanpools. 

Vanpool  systems  which  are  operated 
by  public  entities,  or  in  which  public 
entities  own  or  purchase  or  lease  the 
vehicles,  are  subject  to  the  requirements 
of  this  part  for  demand  responsive 
service  for  the  general  public  operated 
by  public  entities.  A  vanpool  system  in 
this  category  is  deemed  to  be  providing 
equivalent  service  to  individuals  with 
disabilities  if  a  vehicle  that  an 
individual  with  disabilities  can  use  is 
made  available  to  and  used  by  a 
vanpool  in  which  such  an  individual 
chooses  to  participate. 

§  37.33    Airport  transportation  systems. 

(a)  Transportation  systems  operated 
by  public  airport  operators,  which 
provide  designated  public  transportation 
and  connect  parking  lots  and  terminals 
or  provide  transportation  among 
terminals,  are  subject  to  the 
requirements  of  this  part  for  fixed  route 


or  demand  responsive  systems,  as 
apphcable,  operated  by  public  entities. 
Public  airports  which  operate  fixed 
route  transportation  systems  are  subject 
to  the  requirements  of  this  part  for 
commuter  bus  service  operated  by 
public  entities.  The  provision  by  an 
airport  of  additional  accommodations 
(e.g.,  parking  spaces  in  a  close-in  lot]  is 
not  a  substitute  for  meeting  the 
requirements  of  this  part. 

(b)  Fixed-route  transportation  systems 
operated  by  public  airport  operators 
between  the  airport  and  a  limited 
number  of  destinations  in  the  area  it 
serves  are  subject  to  the  provisions  of 
this  part  for  commuter  bus  systems 
operated  by  public  entities. 

(c)  Private  jitney  or  shuttle  services 
that  provide  transportation  between  an 
airport  and  destinations  in  the  area  it 
serves  in  a  route-deviation  or  other 
variable  mode  are  subject  to  the 
requirements  of  this  part  for  private 
entities  primarily  engaged  in  the 
business  of  transporting  people  which 
provide  demand  responsive  service. 
They  may  meet  equivalency 
requirements  by  such  means  as  sharing 
or  pooling  accessible  vehicles  among 
operators,  in  a  way  that  ensures  the 
provision  of  equivalent  service. 

§  37.35    Supplemental  service  for  other 
transportation  modes. 

(a)  Transportation  service  provided 
by  bus  or  other  vehicle  by  an  intercity 
commuter  or  rail  operator,  as  an 
extension  of  or  supplement  to  its  rail 
service,  and  which  connects  an  intercity 
rail  station  and  limited  other  points,  is 
subject  to  the  requirements  of  this  part 
for  fixed  route  commuter  bus  service 
operated  by  a  public  entity. 

(b)  Dedicated  bus  service  to  commuter 
rail  systems,  with  through  ticketing 
arrangements  and  which  is  available 
only  to  users  of  the  commuter  rail 
system,  is  subject  to  the  requirements  of 
this  part  for  fixed  route  commuter  bus 
service  operated  by  a  public  entity. 

§  37.37    Other  applications. 

(a)  A  private  entity  does  not  become 
subject  to  the  requirements  of  this  part  . 
for  public  entities,  because  it  receives  an 
operating  subsidy  from,  is  regulated  by, 
or  is  granted  a  franchise  or  permit  to 
operate  by  a  public  entity. 

(b)  Shuttle  systems  and  other 
transportation  services  operated  by 
privately-owned  hotels,  car  rental 
agencies,  historical  or  theme  parks,  and 
other  public  accommodations  are 
subject  to  the  requirements  of  this  part 
for  private  entities  not  primarily 
engaged  in  the  business  of  transporting 
people.  Either  the  requirements  for 
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demand  responsive  or  fixed  route 
service  may  apply,  depending  upon  the 
characteristics  of  each  individual 
system  of  transportation. 

(c)  Conveyances  used  by  members  of 
the  public  primarily  for  recreational 
purposes  rather  than  for  transporation 
(e.g.,  amusement  park  rides,  ski  lifts,  or 
historic  rail  cars  or  trolleys  operated  in 
museum  settings)  are  not  subject  to  the 
requirements  of  this  part.  Such 
conveyances  are  subject  to  Department 
of  Justice  regulations  implementing  title 
II  or  title  III  of  the  ADA  (28  CFR  part  35 
or  36],  as  applicable. 

(d)  Transportation  services  provided 
by  an  employer  solely  for  its  own 
employees  are  not  subject  to  the 
requirements  of  this  part.  Such  services 
are  subject  to  the  regulations  of  the 
Equal  Employment  Opportunity 
Commission  under  title  I  of  the  ADA  (29 
CFR  part  1630)  and,  with  respect  to 
public  entities,  the  regulations  of  the 
Department  of  Justice  under  title  II  of 
the  ADA  (28  CFR  part  35). 

(e)  Transportation  systems  operated 
by  private  clubs  or  estabhshments 
exempted  from  coverage  under  title  II  of 
the  Civil  Rights  Act  of  1964  (42  U.S.C. 
2000-a(e))  or  religious  organizations  or 
entities  controlled  by  religious 
organizations  are  not  subject  to  the 
requirements  of  this  part. 

(f)  If  a  parent  private  company  is  not 
primarily  engaged  in  the  business  of 
transporting  people,  or  is  not  a  place  of 
public  accommodation,  but  a  subsidiary 
company  or  an  operationally  distinct 
segment  of  the  company  is  primarily 
engaged  in  the  business  of  transporting 
people,  the  transportation  service 
provided  by  the  subsidiary  or  segment  is 
subject  to  the  requirements  of  this  part 
for  private  entities  primarily  engaged  in 
the  business  of  transporting  people. 

(g)  High-speed  rail  systems  operated 
by  public  entities  are  subject  to  the 
requirements  of  this  part  governing 
intercity  rail  systems. 

(h)  Private  rail  systems  providing 
fixed  route  or  specified  public 
transportation  service  are  subject  to  the 
requirements  of  §  37.107  with  respect  to 
the  acquisition  of  rail  passenger  cars. 
Such  systems  are  subject  to  the 
requirements  of  the  regulations  of  the 
Department  of  Justice  implementing  title 
III  of  the  ADA  (28  CFR  part  36)  with 
respect  to  stations  and  other  facilities. 

§37.39    [Reserved] 

Subpart  C— Transportation  Facilities 

§  37.41     Construction  of  transportation 
facilities  by  public  entities. 

A  public  entity  shall  construct  any 
new  facility  to  be  used  in  providing 
designated  public  transportation 


services  so  that  the  facility  is  readily 
accessible  to  and  usable  by  individuals 
with  disabilities,  including  individuals 
who  use  wheelchairs.  This  requirement 
also  applies  to  the  construction  of  a  new 
station  for  use  in  intercity  or  commuter 
rail  transportation.  For  purposes  of  this 
section,  a  facility  or  station  is  "new"  if 
its  construction  begins  (i.e.,  issuance  of 
notice  to  proceed)  after  January  25, 1992, 
or,  in  the  case  of  intercity  or  commuter 
rail  stations,  after  October  7, 1991. 

§  37.43    Alteration  of  transportation 
facilities  by  public  entitles. 

(a)  (1)  When  a  public  entity  alters  an 
existing  facility  or  a  part  of  an  existing 
facility  used  in  providing  designated 
public  transportation  services  in  a  way 
that  affects  or  could  affect  the  usability 
of  the  facility  or  part  of  the  facility,  the 
entity  shall  make  the  alterations  (or 
ensure  that  the  alterations  are  made)  in 
such  a  manner,  to  the  maximum  extent 
feasible,  that  the  altered  portions  of  the 
facility  are  readily  accessible  to  and 
usable  by  individuals  with  disabilities, 
including  individuals  who  use 
wheelchairs,  upon  the  completion  of 
such  alterations. 

(2)  When  a  public  entity  undertakes 
an  alteration  that  affects  or  could  affect 
the  usability  of  or  access  to  an  area  of  a 
facility  containing  a  primary  function, 
the  entity  shall  make  the  alteration  in 
such  a  manner  that,  to  the  maximum 
extent  feasible,  the  path  of  travel  to  the 
altered  area  and  the  bathrooms, 
telephones,  and  drinking  fountains 
serving  the  altered  area  are  readily 
accessible  to  and  usable  by  individuals 
with  disabilities,  including  individuals 
who  use  wheelchairs,  upon  completion 
of  the  alterations.  Provided,  that 
alterations  to  the  path  of  travel,  drinking 
fountains,  telephones  and  bathrooms  are 
not  required  to  be  made  readily 
accessible  to  and  usable  by  individuals 
with  disabilities,  including  individuals 
who  use  wheelchairs,  if  the  cost  and 
scope  of  doing  so  would  be 
disproportionate. 

(3)  The  requirements  of  this  paragraph 
also  apply  to  the  alteration  of  existing 
intercity  or  commuter  rail  stations  by 
the  responsible  person  for,  owner  of,  or 
person  in  control  of  the  station. 

(4)  The  requirements  of  this  section 
apply  to  any  alteration  which  begins 
(i.e.,  issuance  of  notice  to  proceed  or 
work  order,  as  applicable)  after  January 
25, 1992,  or,  in  the  case  of  intercity  and 
commuter  rail  stations,  after  October  7, 
1991. 

(b)  As  used  in  this  section,  the  phrase 
to  the  maximum  extent  feasible  applies 
to  the  occasional  case  where  the  nature 
of  an  existing  facility  makes  it 
impossible  to  comply  fully  with 


applicable  accessibility  standards 
through  a  planned  alteration.  In  these 
circumstances,  the  entity  shall  provide 
the  maximum  physical  accessibility 
feasible.  Any  altered  features  of  the 
facility  or  portion  of  the  facility  that  can 
be  made  accessible  shall  be  made 
accessible.  If  providing  accessibility  to 
certain  individuals  with  disabilities  (e.g., 
those  who  use  wheelchairs)  would  not 
be  feasible,  the  facility  shall  be  made 
accessible  to  individuals  with  other 
types  of  disabilities  (e.g.,  those  who  use 
crutches,  those  who  have  impaired 
vision  or  hearing,  or  those  who  have 
other  impairments). 

(c)  As  used  in  this  section,  a  primary 
function  is  a  major  activity  for  which  the 
facility  is  intended.  Areas  of 
transportation  facilities  that  involve 
primary  functions  include,  but  are  not 
necessarily  limited  to,  ticket  purchase 
and  collection  areas,  passenger  waiting 
areas,  train  or  bus  platforms,  baggage 
checking  and  return  areas  and 
employment  areas  (except  those 
involving  non-occupiable  spaces 
accessed  only  by  ladders,  catwalks, 
crawl  spaces,  very  narrow 
passageways,  or  freight  (non-passenger) 
elevators  which  are  frequented  only  by 
repair  personnel). 

(d)  As  used  in  this  section,  a  "path  of 
travel"  includes  a  continuous, 
unobstructed  way  of  pedestrian  passage 
by  means  of  which  the  altered  area  may 
be  approached,  entered,  and  exited,  and 
which  connects  the  altered  area  with  an 
exterior  approach  [including  sidewalks, 
parking  areas,  and  streets),  an  entrance 
to  the  facility,  and  other  parts  of  the 
facility.  The  term  also  includes  the 
restrooms,  telephones,  and  drinking 
fountains  serving  the  altered  area.  An 
accessible  path  of  travel  may  include 
walks  and  sidewalks,  curb  ramps  and 
other  interior  or  exterior  pedestrian 
ramps,  clear  floor  paths  through 
corridors,  waiting  areas,  concourses, 
and  other  improved  areas,  parking 
access  aisles,  elevators  and  lifts, 
bridges,  tunnels,  or  other  passageways 
between  platforms,  or  a  combination  of 
these  and  other  elements. 

(e)  (1)  Alterations  made  to  provide  an 
accessible  path  of  travel  to  the  altered 
area  will  be  deemed  disproportionate  to 
the  overall  alteration  when  the  cost 
exceeds  20  percent  of  the  cost  of  the 
alteration  to  the  primary  function  area 
(without  regard  to  the  costs  of 
accessibility  modifications). 

(2)  Costs  that  may  be  counted  as 
expenditures  required  to  provide  an 
accessible  path  of  travel  include: 

(i)  Costs  associated  with  providing  an 
accessible  entrance  and  an  accessible 
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route  to  the  altered  area  (e.g.,  widening 
doorways  and  installing  ramps); 

(ii)  Costs  associated  with  making 
restrooms  accessible  (e.g.,  grab  bars, 
enlarged  toilet  stalls,  accessible  faucet 
controls); 

(iii)  Costs  associated  with  providing 
accessible  telephones  (e.g.,  relocation  of 
phones  to  an  accessible  height, 
installation  of  amplification  devices  or 
TDDs); 

(iv)  Costs  associated  with  relocating 
an  inaccessible  drinking  fountain 

(f)  (1)  When  the  cost  of  alterations 
necessary  to  make  a  path  of  travel  to  the 
altered  area  fully  accessible  is 
disproportionate  to  the  cost  of  the 
overall  alteration,  then  such  areas  shall 
be  make  accessible  to  the  maximum 
extent  without  resulting  in 
disproportionate  costs; 

(2)  In  this  situation,  the  public  entity 
should  give  priority  to  accessible 
elements  that  will  provide  the  greatest 
access,  in  the  following  order: 

(i)  An  accessible  entrance; 

(ii)  An  accessible  route  to  the  altered 
area; 

(iii)  At  least  one  accessible  restroom 
for  each  sex  or  a  single  unisex  restroom 
(where  there  are  one  or  more 
restrooms); 

(iv)  Accessible  telephones; 

(v)  Accessible  drinking  fountains; 

(vi)  When  possible,  other  accessible 
elements  (e.g.,  parking,  storage,  alarms). 

(g)  If  a  public  entity  performs  a  series 
of  small  alterations  to  the  area  served 
by  a  single  path  of  travel  rather  than 
making  the  alterations  as  part  of  a  single 
undertaking,  it  shall  nonetheless  be 
responsible  for  providing  an  accessible 
path  of  travel. 

(h)(1)  If  an  area  containing  a  primary 
function  has  been  altered  without 
providing  an  accessible  path  of  travel  to 
that  area,  and  subsequent  alterations  of 
that  area,  or  a  different  area  on  the 
same  path  of  travel,  are  undertaken 
within  three  years  of  the  original 
alteration,  the  total  cost  of  alteration  to 
the  primary  function  areas  on  that  path 
of  travel  during  the  preceding  three  year 
period  shall  be  considered  in 
determining  whether  the  cost  of  making 
that  path  of  travel  is  disproportionate; 

(2)  For  the  first  three  years  after 
January  26, 1992,  only  alterations 
undertaken  between  that  date  and  the 
date  of  the  alteration  at  issue  shall  be 
considered  in  determining  if  the  cost  of 
providing  accessible  features  is 
disproportionate  to  the  overall  cost  of 
the  alteration. 

(3)  Only  alterations  undertaken  after 
January  26, 1992,  shall  be  considered  in 
determining  if  the  cost  of  providing  an 
accessible  path  of  travel  is 


disproportionate  to  the  overall  cost  of 
the  alteration. 

§  37.45    Constructon  and  alteration  of 
transportation  iaciiities  by  private  entitles. 

In  constructing  and  altering  transit 
facilities,  private  entities  shall  comply 
with  the  regulations  of  the  Department 
of  Justice  implementing  Title  III  of  the 
ADA  (28  CFR  part  36). 

§  37.47    Key  stations  In  light  and  rapid  rail 
systems. 

(a)  Each  public  entity  that  provides 
designated  public  transportation  by 
means  of  a  light  or  rapid  rail  system 
shall  make  key  stations  on  its  system 
readily  accessible  to  and  usable  by 
individuals  with  disabilities,  including 
individuals  who  use  wheelchairs.  This 
requirement  is  separate  from  and  in 
addition  to  requirements  set  forth  in 

§  37.43  of  this  part. 

(b)  Each  public  entity  shall  determine 
which  stations  on  its  system  are  key 
stations.  The  entity  shall  identify  key 
stations,  using  the  planning  and  public 
participation  process  set  forth  in 
paragraph  (d)  of  this  section,  and  taking 
into  consideration  the  following  criteria: 

(1)  Stations  where  passenger 
boardings  exceed  average  station 
passenger  boardings  on  the  rail  system 
by  at  least  fifteen  percent,  unless  such  a 
station  is  close  to  another  accessible 
station; 

(2)  Transfer  stations  on  a  rail  line  or 
between  rail  lines; 

(3)  Major  interchange  points  with 
other  transportation  modes,  including 
stations  connecting  with  major  parking 
facilities,  bus  terminals,  intercity  or 
commuter  rail  stations,  passenger  vessel 
terminals,  or  airports; 

(4)  End  stations,  unless  an  end  station 
is  close  to  another  accessible  station; 
and 

(5)  Stations  serving  major  activity 
centers,  such  as  employment  or 
government  centers,  institutions  of 
higher  education,  hospitals  or  other 
major  health  care  facilities,  or  other 
facilities  that  are  major  trip  generators 
for  individuals  with  disabilities. 

(c)(1)  Unless  the  entity  receives  an 
extension  under  paragraph  (c)(2)  of  this 
section,  the  public  entity  shall  achieve 
accessibility  of  key  stations  as  soon  as 
practicable,  but  in  no  case  later  than 
July  26,  1993. 

(2)  The  UMTA  Administrator  may 
grant  an  extension  of  this  completion 
date  for  key  station  accessibility  for  a 
period  up  to  July  26,  2020,  provided  that 
two-thirds  of  key  stations  are  made 
accessible  by  July  26,  2010.  Extensions 
may  be  granted  as  provided  in 
paragraph  (e)  of  this  section. 


(d)  The  public  entity  shall  develop  a 
plan  for  compliance  for  this  section.  The 
plan  shall  be  submitted  to  the 
appropriate  UMTA  regional  office  by 
July  26, 1992.  (See  appendix  B  to  this 
part  for  list.) 

(1)  The  public  entity  shall  consult  with 
individuals  with  disabilities  affected  by 
the  plan.  The  public  entity  also  shall 
hold  at  least  one  public  hearing  on  the 
plan  and  solicit  comments  on  it.  The 
plan  submitted  to  UMTA  shall  document 
this  public  participation,  including 
summaries  of  the  consultation  with 
individuals  with  disabilities  and  the 
comments  received  at  the  hearing  and 
during  the  comment  period.  The  plan 
also  shall  summarize  the  public  entity's 
responses  to  the  comments  and 
consultation. 

(2)  The  plan  shall  establish  milestones 
for  the  achievement  of  required 
accessibility  of  key  stations,  consistent 
with  the  requirements  of  this  section. 

(e)  A  public  entity  wishing  to  apply 
for  an  extension  of  the  July  26, 1993, 
deadline  for  key  station  accessibility 
shall  include  a  request  for  an  extension 
with  its  plan  submitted  to  UMTA  under 
paragraph  (d)  of  this  section.  Extensions 
may  be  granted  only  with  respect  to  key 
stations  which  need  extraordinarily 
expensive  structural  changes  to,  or 
replacement  of,  existing  facilities  (e.g., 
installations  of  elevators,  raising  the 
entire  passenger  platform,  or  alterations 
of  similar  magnitude  and  cost).  Requests 
for  extensions  shall  provide  for 
completion  of  key  station  accessibility 
within  the  time  limits  set  forth  in 
paragraph  (c)  of  this  section.  The  UMTA 
Administrator  may  approve,  approve 
with  conditions,  modify,  or  disapprove 
any  request  for  an  extension. 

§  37.49    Designation  of  responsible 
person(s)  for  intercity  and  commuter  rail 
stations. 

(a)  The  responsible  person(s) 
designated  in  accordance  with  this 
section  shall  bear  the  legal  and  financial 
responsibility  for  making  a  key  station 
accessible  in  the  same  proportion  as 
determined  under  this  section. 

(b)  In  the  case  of  a  station  more  than 
fifty  percent  of  which  is  owned  by  a 
public  entity,  the  public  entity  is  the 
responsible  party. 

(c)  In  the  case  of  a  station  more  than 
fifty  percent  of  which  is  owned  by  a 
private  entity  the  persons  providing 
commuter  or  intercity  rail  service  to  the 
station  are  the  responsible  parties,  in  a 
proportion  equal  to  the  percentage  of  all 
passenger  boardings  at  the  station 
attributable  to  the  service  of  each,  over 
the  entire  period  during  which  the 
station  is  made  accessible. 
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(d)  In  the  case  of  a  station  of  which  no 
entity  owns  more  than  fifty  percent,  the 
owners  of  the  station  (other  than  private 
entity  owners)  and  persons  providing 
intercity  or  commuter  rail  service  to  the 
station  are  the  responsible  persons. 

(1)  Half  the  responsibility  for  the 
station  shall  be  assumed  by  the 
owner(s)  of  the  station.  The  owners 
shall  share  this  responsibility  in 
proportion  to  their  ownership  interest  in 
the  station,  over  the  period  during  which 
the  station  is  made  accessible. 

(2)  The  person(s)  providing  commuter 
or  intercity  rail  service  to  the  station 
shall  assume  the  other  half  of  the 
responsibility.  These  persons  shall  share 
this  responsibility.  These  persons  shall 
share  this  responsibility  for  the  station 
in  a  proportion  equal  to  the  percentage 
of  all  passenger  boardings  at  the  station 
attributable  to  the  service  of  each,  over 
the  period  during  which  the  station  is 
made  accessible. 

(e)  Persons  who  must  share 
responsibility  for  station  accessibility 
under  paragraphs  [c]  and  (d)  of  this 
section  may,  by  agreement,  allocate 
their  responsibility  in  a  manner  different 
from  that  provided  in  this  section. 

§  37.51    Key  stations  In  commuter  rail 
systems. 

[a]  The  responsible  person(s]  shall 
make  key  stations  on  its  system  readily 
accessible  to  and  usable  by  individuals 
with  disabilities,  including  individuals 
who  use  wheelchairs.  This  requirement 
is  separate  from  and  in  addition  to 
requirements  set  forth  in  §  37.43  of  this 
part. 

(b)  Each  commuter  authority  shall 
determine  which  stations  on  its  system 
are  key  stations.  The  commuter 
authority  shall  identify  key  stations, 
using  the  planning  and  public 
participation  process  set  forth  in 
paragraph  (d]  of  this  section,  and  taking 
into  consideration  the  following  criteria: 

(1)  Stations  where  passenger 
boardings  exceed  average  station 
passenger  boardings  on  the  rail  system 
by  at  least  fifteen  percent,  unless  such  a 
station  is  close  to  another  accessible 
station; 

(2)  Transfer  stations  on  a  rail  line  or 
between  rail  lines; 

(3)  Major  interchange  points  with 
other  transportation  modes,  including 
stations  connecting  with  major  parking 
facilities,  bus  terminals,  intercity  or 
commuter  rail  stations,  passenger  vessel 
terminals,  or  airports; 

(4)  End  stations,  unless  an  end  station 
is  close  to  another  accessible  station; 
and 

(5)  Stations  serving  major  activity 
centers,  such  as  employment  or 
government  centers,  institutions  of 


higher  education,  hospitals  or  other 
major  health  care  facilities,  or  other 
facilities  that  are  major  trip  generators 
for  individuals  with  disabilities. 

(c)(1)  Except  as  provided  in  this 
paragraph,  the  responsible  person(s) 
shall  achieve  accessibility  of  key 
stations  as  soon  as  practicable,  but  in  no 
case  later  than  July  26, 1993. 

(2)  The  UMTA  Administrator  may 
grant  an  extension  of  this  deadline  for 
key  station  accessibility  for  a  period  up 
to  July  26,  2010.  Extensions  may  be 
granted  as  provided  in  paragraph  (e)  of 
this  section. 

(d)  The  commuter  authority  and 
responsible  person(8)  for  stations 
involved  shall  develop  a  plan  for 
compliance  for  this  section.  This  plan 
shall  be  completed  and  submitted  to 
UMTA  by  July  26, 1992. 

(1)  The  commuter  authority  and 
responsible  person(s)  shall  consult  with 
individuals  with  disabihties  affected  by 
the  plan.  The  commuter  authority  and 
responsible  person(s)  also  shall  hold  at 
least  one  pubhc  hearing  on  the  plan  and 
solicit  comments  on  it.  The  plan  shall 
document  this  public  participation, 
including  summaries  of  the  consultation 
with  individuals  with  disabilities  and 
the  comments  received  at  the  hearing 
and  during  the  comment  period.  The 
plan  also  shall  summarize  the 
responsible  per8on(s)  responses  to  the 
comments  and  consultation. 

(2)  The  plan  shall  establish  milestones 
for  the  achievement  of  required 
accessibility  of  key  stations,  consistent 
with  the  requirements  of  this  section. 

(3)  The  commuter  authority  and 
responsible  person(s)  of  each  key 
station  identified  in  the  plan  shall,  by 
mutual  agreement,  designate  a  project 
manager  for  the  purpose'of  undertaking 
the  work  of  making  the  key  station 
accessible. 

(e)  Any  commuter  authority  and/or 
responsible  person(s)  wishing  to  apply 
for  an  extension  of  the  July  26, 1993, 
deadline  for  key  station  accessibility 
shall  include  a  request  for  extension 
with  its  plan  submitted  to  under 
paragraph  (d)  of  this  section.  Extensions 
may  be  granted  only  in  a  case  where 
raising  the  entire  passenger  platform  is 
the  only  means  available  of  attaining 
accessibility  or  where  other 
extraordinarily  expensive  structural 
changes  (e.g.,  installations  of  elevators, 
or  alterations  of  magnitude  and  cost 
similar  to  installing  an  elevator  or 
raising  the  entire  passenger  platform) 
are  necessary  to  attain  accessibility. 
Requests  for  extensions  shall  provide 
for  completion  of  key  station 
accessibility  within  the  time  limits  set 
forth  in  paragraph  (c)  of  this  section. 
The  UMTA  Administrator  may  approve. 


approve  with  conditions,  modify,  or 
disapprove  any  request  for  an  extension. 

§  37.53    Exception  for  New  York  and 
Philadelphia. 

(a)  The  following  agreements  entered 
into  in  New  York,  New  York,  and 
Philadelphia,  Pennsylvania,  contain  lists 
of  key  stations  for  the  public  entities 
that  are  a  party  to  those  agreements  for 
those  service  lines  identified  in  the 
agreements.  The  identification  of  key 
stations  under  these  agreements  is 
deemed  to  be  in  compliance  with  the 
requirements  of  this  Subpart. 

(1)  Settlement  Agreement  by  and 
among  Eastern  Paralyzed  Veterans 
Association,  Inc.,  James  J.  Peters, 
Terrance  Moakley,  and  Denise  Figueroa, 
individually  and  as  representatives  of 
the  class  of  all  persons  similarly 
situated  (collectively,  "the  EPVA  class 
representatives");  and  Metropolitan 
Transportation  Authority,  New  York 
City  Transit  Authority,  and  Manhattan 
and  Bronx  Surface  Transit  Operating 
Authority  (October  4, 1984). 

(2)  Settlement  Agreement  by  and 
between  Eastern  Paralyzed  Veterans 
Association  of  Permsylvania,  Inc.,  and 
James  J.  Peters,  individually;  and  Dudley 
R.  Sykes,  as  Commissioner  of  the 
Philadelphia  Department  of  Public 
Property,  and  his  successors  in  office 
and  the  City  of  Philadelphia  (collectively 
"the  City")  and  Southeastern 
Pennsylvania  Transportation  Authority 
(June  28, 1989). 

(b)  To  comply  with  §§  37.47  (b)  and 
(d)  or  37.51  (b)  and  (d)  of  this  part,  the 
entities  named  in  the  agreements  are 
required  to  use  their  public  participation 
and  planning  processes  only  to  develop 
and  submit  to  the  UMTA  Administrator 
plans  for  timely  completion  of  key 
station  accessibilty,  as  provided  in  this 
subpart. 

(c)  In  making  accessible  the  key 
stations  identified  under  the  agreements 
cited  in  this  section,  the  entities  named 
in  the  agreements  are  subject  to  the 
requirements  of  §  37.9  of  this  part. 

§  37.55    Intercity  rail  station  accessibility. 

All  intercity  rail  stations  shall  be 
made  readily  accessible  to  and  usable 
by  individuals  with  disabilities, 
including  individuals  who  use 
wheelchairs,  as  soon  as  practicable,  but 
in  no  event  later  than  July  26,  2010.  This 
requirement  is  separate  from  and  in 
addition  to  requirements  set  forth  in 
§  37.43  of  this  part. 

§  37.57    Required  cooperation. 

An  owner  or  person  in  control  of  an 
intercity  or  commuter  rail  station  shall 
provide  reasonable  cooperation  to  the 
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responsible  person(s]  for  that  station 
with  respect  to  the  efforts  of  the 
responsible  person  to  comply  with  the 
requirements  of  this  subpart. 

§  37.59    Differences  in  accessibility 
completion  dates. 

Where  different  completion  dates  for 
accessible  stations  are  established 
under  this  part  for  a  station  or  portions 
of  a  station  (e.g.,  extensions  of  different 
periods  of  time  for  a  station  which 
serves  both  rapid  and  commuter  rail 
systems),  accesssibility  to  the  following 
elements  of  the  station  shall  be  achieved 
by  the  earlier  of  the  completion  dates 
involved: 

(a)  Common  elements  of  the  station; 

(b)  Portions  of  the  facility  directly 
serving  the  rail  system  with  the  earlier 
completion  date;  and 

(c)  An  accessible  path  from  common 
elements  of  the  station  to  portions  of  the 
facility  directly  serving  the  rail  system 
with  the  earlier  completion  date. 

§  37.61     Public  transportation  programs 
and  activities  in  existing  facilities. 

(a)  A  public  entity  shall  operate  a 
designated  public  transportation 
program  or  activity  conducted  in  an 
existing  facility  so  that,  when  viewed  in 
its  entirety,  the  program  or  activity  is 
readily  accessible  to  and  usable  by 
individuals  with  disabilities. 

(b)  This  section  does  not  require  a 
public  entity  to  make  structural  changes 
to  existing  facilities  in  order  to  make  the 
facilities  accessible  by  individuals  who 
use  wheelchairs,  unless  and  to  the 
extent  required  by  §  37.43  (with  respect 
to  alterations)  or  §§  37.47  or  37.51  of  this 
part  (with  respect  to  key  stations). 
Entities  shall  comply  with  other 
applicable  accessibility  requirements  for 
such  facilities. 

(c)  Public  entities,  with  respect  to 
facilities  that,  as  provided  in  paragraph 
(b)  of  this  section,  are  not  required  to  be 
made  accessible  to  individuals  who  use 
wheelchairs,  are  not  required  to  provide 
to  such  individuals  services  made 
available  to  the  general  public  at  such 
facilities  when  the  individuals  could  not 
utilize  or  benefit  from  the  services. 

§§37.63-37.69    [Reserved] 

Subpart  D— Acquisition  of  Accessible 
Vehicles  By  Public  Entities 

§  37.71  Purchase  or  lease  of  new  non-rall 
vehicles  by  public  entitles  operating  fixed 
route  systems. 

(a)  Except  as  provided  elsewhere  in 
this  section,  each  public  entity  operating 
a  fixed  route  system  making  a 
solicitation  after  August  25, 1990,  to 
purchase  or  lease  a  new  bus  or  other 
new  vehicle  for  use  on  the  system,  shall 


ensure  that  the  vehicle  is  readily 
accessible  to  and  usable  by  individuals 
with  disabilities,  including  individuals 
who  use  wheelchairs. 

(b)  A  pubilc  entity  may  purchase  or 
lease  a  new  bus  that  is  not  readily 
accessible  to  and  usable  by  individuals 
with  disabilities,  including  individuals 
who  use  wheelchairs,  if  it  applies  for, 
and  the  UMTA  Administrator  grants,  a 
waiver  as  provided  for  in  this  section. 

(c)  Before  submitting  a  request  for 
such  a  waiver,  the  public  entity  shall 
hold  at  least  one  public  hearing 
concerning  the  proposed  request. 

(d)  The  UMTA  Administrator  may 
grant  a  request  for  such  a  waiver  if  the 
public  entity  demonstrates  to  the  UMTA 
Administrator's  satisfaction  that — 

(1)  The  initial  solicitation  for  new 
buses  made  by  the  public  entity 
specified  that  all  new  buses  were  to  be 
lift-equipped  and  were  to  be  otherwise 
accessible  to  and  usable  by  individuals 
vdth  disabilities; 

(2)  Hydraulic,  electromechanical,  or 
other  lifts  for  such  new  buses  could  not 
be  provided  by  any  qualified  lift 
manufacturer  to  the  manufacturer  of 
such  new  buses  in  sufficient  time  to 
comply  with  the  solicitation;  and 

(3)  Any  further  delay  in  purchasing 
new  buses  equipped  vdth  such 
necessary  lifts  would  significantly 
impair  transportation  services  in  the 
community  served  by  the  public  entity. 

(e)  The  public  enfity  shall  include  with 
its  waiver  request  a  copy  of  the  initial 
solicitation  and  v^ritten  documentation 
from  the  bus  manufacturer  of  its  good 
faith  efforts  to  obtain  lifts  in  time  to 
comply  with  the  solicitation,  and  a  full 
justification  for  the  assertion  that  the 
delay  in  bus  procurement  needed  to 
obtain  a  lift-equipped  bus  would 
significantly  impair  transportafion 
services  in  the  community.  This 
documentation  shall  include  a  specific 
date  at  which  the  lifts  could  be  supplied, 
copies  of  advertisements  in  trade 
publications  and  inquiries  to  trade 
associations  seeking  lifts,  and 
documentation  of  the  public  hearing. 

(f)  Any  waiver  granted  by  the  UMTA 
Administrator  under  this  section  shall 
be  subject  to  the  following  conditions: 

(1)  The  waiver  shall  apply  only  to  the 
parficular  bus  delivery  to  which  the 
waiver  request  pertains; 

(2)  The  waiver  shall  include  a 
termination  date,  which  will  be  based 
on  informafion  concerning  when  lifts 
will  become  available  for  installation  on 
the  new  buses  the  public  entity  is 
purchasing.  Buses  delivered  after  this 
date,  even  though  procured  under  a 
solicitation  to  which  a  waiver  applied, 
shall  be  equipped  with  lifts; 


(3)  Any  bus  obtained  subject  to  the 
waiver  shall  be  capable  of  accepting  a 
lift,  and  the  public  entity  shall  install  a 
lift  as  soon  as  one  becomes  available; 

(4)  Such  other  terms  and  conditions  as 
the  UMTA  Administrator  may  impose. 

(g)(1)  When  the  UMTA  Administrator 
grants  a  waiver  under  this  section,  he/ 
she  shall  promptly  nofify  the 
appropriate  committees  of  Congress. 

(2)  If  the  UMTA  Administrator  has 
reasonable  cause  to  believe  that  a 
public  entity  fraudulently  applied  for  a 
waiver  under  this  section,  the  UMTA 
Administrator  shall: 

(i)  Cancel  the  waiver  if  it  is  still  in 
effect;  and 

(ii)  Take  other  appropriate  action. 

§  37.73    Purchase  or  lease  of  used  non-rail 
vehicles  by  pubilc  entitles  operating  fixed 
route  systems. 

(a)  Except  as  provided  elsewhere  in 
this  section,  each  public  entity  operating 
a  fixed  route  system  purchasing  or 
leasing,  after  August  25, 1990,  a  used  bus 
or  other  used  vehicle  for  use  on  the 
system,  shall  ensure  that  the  vehicle  is 
readily  accessible  to  and  usable  by 
individuals  wdth  disabilities,  including 
individuals  who  use  wheelchairs. 

(b)  A  public  entity  may  purchase  or 
lease  a  used  vehicle  for  use  on  its  fixed 
route  system  that  is  not  readily 
accessible  to  and  usable  by  individuals 
with  disabilities  if,  after  making 
demonstrated  good  faith  efforts  to 
obtain  an  accessible  vehicle,  it  is  unable 
to  do  so. 

(c)  Good  faith  efforts  shall  include  at 
least  the  follovraig  steps: 

(1)  An  initial  solicitation  for  used 
vehicles  specifying  that  all  used  vehicles 
are  to  be  lift-equipped  and  otherwise 
accessible  to  and  usable  by  individuals 
with  disabilities,  or,  if  an  inifial 
solicitation  is  not  used,  a  documented 
communication  so  stating; 

(2)  A  nationvdde  search  for  accessible 
vehicles,  involving  specific  inquiries  to 
used  vehicle  dealers  and  other  transit 
providers;  and 

(3)  Advertising  in  trade  publicafions 
and  contacting  trade  associations. 

(d)  Each  public  entity  purchasing  or 
leasing  used  vehicles  that  are  not 
readily  accessible  to  and  usable  by 
individuals  with  disabilities  shall  retain 
documentation  of  the  specific  good  faith 
efforts  it  made  for  three  years  from  the 
date  the  vehicles  were  purchased.  These 
records  shall  be  made  available,  on 
request,  to  the  UMTA  Administrator  and 
the  public. 
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§  37.75    Remanufacture  of  non-rail 
vehicles  and  purchase  or  lease  of 
remanufactured  non-rail  vehicles  by  public 
entitles  operating  fixed  route  systems. 

(a)  This  section  applies  to  any  public 
entity  operating  a  fixed  route  system 
which  takes  one  of  the  following 
actions: 

(1)  After  August  25, 1990, 
remanufactures  a  bus  or  other  vehicle  so 
as  to  extend  its  useful  life  for  five  years 
or  more  or  makes  a  solicitation  for  such 
remanufacturing;  or 

[2]  Purchases  or  leases  a  bus  or  other 
vehicle  which  has  been  remanufactured 
so  as  to  extend  its  useful  life  for  five 
years  or  more,  where  the  purchase  or 
lease  occurs  after  August  25,  1990,  and 
during  the  period  in  which  the  useful  Ufe 
of  the  vehicle  is  extended. 

(b)  Vehicles  acquired  through  the 
actions  listed  in  paragraph  (a)  of  this 
section  shall,  to  the  maximum  extent 
feasible,  be  readily  accessible  to  and 
usable  by  individuals  with  disabilities, 
including  individuals  who  use 
wheelchairs. 

(c)  For  purposes  of  this  section,  it 
shall  be  considered  feasible  to 
remanufacture  a  bus  or  other  motor 
vehicle  so  as  to  be  readily  accessible  to 
and  usable  by  individuals  with 
disabilities,  including  individuals  who 
use  wheelchairs,  unless  an  engineering 
analysis  demonstrates  that  including 
accessibility  features  required  by  this 
part  would  have  a  significant  adverse 
effect  on  the  structural  integrity  of  the 
vehicle. 

(d)  If  a  public  entity  operates  a  fixed 
route  system,  any  segment  of  which  is 
included  on  the  National  Register  of 
Historic  Places,  and  if  making  a  vehicle 
of  historic  character  used  solely  on  such 
segment  readily  accessible  to  and 
usable  by  individuals  with  disabilities 
would  significanUy  alter  the  historic 
character  of  such  vehicle,  the  public 
entity  has  only  to  make  (or  purchase  or 
lease  a  remanufactured  vehicle  with) 
those  modifications  to  make  the  vehicle 
accessible  which  do  not  alter  the 
historic  character  of  such  vehicle,  in 
consultation  with  the  National  Register 
of  Historic  Places. 

(e)  A  public  entity  operating  a  fixed 
route  system  as  described  in  paragraph 
[d]  of  this  section  may  apply  in  v^Titing 
to  the  UMTA  Administrator  for  a 
determination  of  the  historic  character 
of  the  vehicle.  The  UMTA  Administrator 
shall  refer  such  requests  to  the  National 
Register  of  Historic  Places,  and  shall 
rely  on  its  advice  in  making 
determinations  of  the  historic  cheiracter 
of  the  vehicle. 


§  37.77    Purchase  or  lease  of  new  non-rail 
vehicles  by  public  entities  operating  a 
demand  responsive  system  for  the  general 
public. 

(a)  Except  as  provided  in  this  section, 
a  public  entity  operating  a  demand 
responsive  system  for  the  general  public 
making  a  solicitation  after  August  25, 
1990,  to  purchase  or  lease  a  new  bus  or 
other  new  vehicle  for  use  on  the  system, 
shall  ensure  that  the  vehicle  is  readily 
accessible  to  and  usable  by  individuals 
with  disabilities,  including  individuals 
who  use  wheelchairs. 

(b)  If  the  system,  when  viewed  in  its 
entirety,  provides  a  level  of  service  to 
individuals  with  disabilities,  including 
individuals  who  use  wheelchairs, 
equivalent  to  the  level  of  service  it 
provides  to  individuals  without 
disabilities,  it  may  purchase  new 
vehicles  that  are  not  readily  accessible 
to  and  usable  by  individuals  with 
disabilities. 

(c)  For  purposes  of  this  section,  a 
demand  responsive  system,  when 
viewed  in  its  entirety,  shall  be  deemed 
to  provide  equivalent  service  if  the 
service  available  to  individuals  vdth 
disabilities,  including  individuals  who 
use  wheelchairs,  is  provided  in  the  most 
integrated  setting  appropriate  to  the 
needs  of  the  individual  and  is  equivalent 
to  the  service  provided  other  individuals 
with  respect  to  the  follovring  service 
characteristics: 

(1)  Response  time; 

(2)  Fares; 

(3)  Geographic  area  of  service; 

(4)  Hours  and  days  of  service; 

(5)  Restrictions  or  priorities  based  on 
trip  purpose; 

(6)  Availability  of  information  apd 
reservations  capability;  and 

[7]  Any  constraints  on  capacity  or 
service  availability. 

(d)  A  public  entity  receiving  UMTA 
funds  under  section  18  or  a  public  entity 
in  a  small  urbanized  area  which 
receives  UMTA  fimds  under  Section  9 
from  a  state  administering  agency  rather 
than  directly  from  UMTA,  which 
determines  that  its  service  to  individuals 
with  disabilities  is  equivalent  to  that 
provided  other  persons  shall,  before  any 
procurement  of  an  inaccessible  vehicle, 
file  with  the  appropriate  state  program 
office  a  certificate  that  it  provides 
equivalent  service  meeting  the 
standards  of  paragraph  (c)  of  this 
section.  Public  entities  operating 
demand  responsive  service  receiving 
funds  under  any  other  section  of  the 
UMT  Act  shall  file  the  certificate  v^th 
the  appropriate  UMTA  regional  office.  A 
pubhc  entity  which  does  not  receive 
UMTA  funds  shall  make  such  a 
certificate  and  retain  it  in  its  files, 
subject  to  inspection  on  request  of 


UMTA.  All  certificates  under  this 
paragraph  may  be  made  and  filed  in 
connection  with  a  particular 
procurement  or  in  advance  of  a 
procurement;  however,  no  certificate 
shall  be  valid  for  more  than  one  year.  A 
copy  of  the  required  certificate  is  found 
in  appendix  C  to  this  part. 

(e)  The  waiver  mechanism  set  forth  in 
§  37.71(bHg)  (unavailability  of  lifts)  of 
this  subpart  shall  also  be  available  to 
public  entities  operating  a  demand 
responsive  system  for  the  general  public. 

§  37.79    Purchase  or  lease  of  new  rail 
vehicles  by  public  entitles  operating  rapid 
or  light  rail  systems. 

Each  pubUc  entity  operating  a  rapid  or 
light  rail  system  making  a  solicitation 
after  August  25,  1990,  to  purchase  or 
lease  a  new  rapid  or  light  rail  vehicle  for 
use  on  the  system  shall  ensure  that  the 
vehicle  is  readily  accessible  to  and 
usable  by  individuals  with  disabilities, 
including  individuals  who  use 
wheelchairs. 

§  37.81    Purchase  or  lease  of  used  rail 
vehicles  by  public  entities  operating  rapid 
or  light  rail  systems. 

(a)  Except  as  provided  elsewhere  in 
this  section,  each  public  entity  operating 
a  rapid  or  light  rail  system  which,  after 
August  25,  1990,  purchases  or  leases  a 
used  rapid  or  light  rail  vehicle  for  use  on 
the  system  shall  ensure  that  the  vehicle 
is  readily  accessible  to  and  usable  by 
individuals  with  disabilities,  including 
individuals  who  use  wheelchairs. 

(b)  A  public  entity  may  purchase  or 
lease  a  used  rapid  or  light  rail  vehicle 
for  use  on  its  rapid  or  light  rail  system 
that  is  not  readily  accessible  to  and 
usable  by  individuals  if,  after  making 
demonstrated  good  faith  efforts  to 
obtain  an  accessible  vehicle,  it  is  unable 
to  do  so. 

(c)  Good  faith  efforts  shall  include  at 
least  the  following  steps: 

(1)  The  initial  solicitation  for  used 
•  vehicles  made  by  the  public  entity 

specifying  that  all  used  vehicles  were  to 
be  accessible  to  and  usable  by 
individuals  with  disabilities,  or,  if  a 
solicitation  is  not  used,  a  documented 
communication  so  stating; 

(2)  A  nationwide  search  for  accessible 
vehicles,  involving  specific  inquiries  to 
manufacturers  and  other  transit 
providers;  and 

(3)  Advertising  in  trade  publications 
and  contacting  tiade  associations. 

(d)  Each  public  entity  purchasing  or 
leasing  used  rapid  or  light  rail  vehicles 
that  are  not  readily  accessible  to  and 
usable  by  individuals  with  disabilities 
shall  retain  documentation  of  the 
specific  good  faith  efforts  it  made  for 
three  years  from  the  date  the  vehicles 
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were  purchased.  These  records  shall  be 
made  available,  on  request,  to  the 
UMTA  Administrator  and  the  public. 

§  37.83    Remanufacture  of  rail  vehicles  and 
purchase  or  lease  of  remanufactured  rail 
vehicles  by  public  entities  operating  rapid 
or  light  rail  systems. 

(a)  This  section  applies  to  any  public 

entity  operating  a  rapid  or  light  rail 
system  which  takes  one  of  the  following 
actions: 

(1)  After  August  25.  1990, 
remanufactures  a  light  or  rapid  rail 
vehicle  so  as  to  extend  its  useful  life  for 
five  years  or  more  or  makes  a 
solicitation  for  such  remanufacturing; 

(2)  Purchases  or  leases  a  light  or  rapid 
rail  vehicle  which  has  been 
remanufactured  so  as  to  extend  its 
useful  life  for  five  years  or  more,  where 
the  purchase  or  lease  occurs  after 
August  25, 1990,  and  during  the  period  in 
which  the  useful  life  of  the  vehicle  is 
extended. 

(b)  Vehicles  acquired  through  the 
actions  listed  in  paragraph  (a)  of  this 
section  shall,  to  the  maximum  extent 
feasible,  be  readily  accessible  to  and 
usable  by  individuals  with  disabilities, 
including  individuals  who  use 
wheelchairs. 

(c)  For  purposes  of  this  section,  it 
shall  be  considered  feasible  to 
remanufacture  a  rapid  or  light  rail 
vehicle  so  as  to  be  readily  accessible  to 
and  usable  by  individuals  with 
disabilities,  including  individuals  who 
use  wheelchairs,  unless  an  engineering 
analysis  demonstrates  that  doing  so 
would  have  a  significant  adverse  effect 
on  the  structiu-al  integrity  of  the  vehicle. 

(d)  If  a  public  entity  operates  a  rapid 
or  light  rail  system  any  segment  of 
which  is  included  on  the  National 
Register  of  Historic  Places  and  if  making 
a  rapid  or  light  rail  vehicle  of  historic 
character  used  solely  on  such  segment 
readily  accessible  to  and  usable  by 
individuals  with  disabilities  would 
significantly  alter  the  historic  character 
of  such  vehicle,  the  public  entity  need 
only  make  (or  purchase  or  lease  a 
remanufactiired  vehicle  with]  those 
modifications  that  do  not  alter  the 
historic  character  of  such  vehicle. 

(e)  A  public  entity  operating  a  fixed 
route  system  as  described  in  paragraph 
(d)  of  this  section  may  apply  in  writing 
to  the  UMTA  Administrator  for  a 
determination  of  the  historic  character 
of  the  vehicle.  The  UMTA  Administrator 
shall  refer  such  requests  to  the  National 
Register  of  Historic  Places  and  shall  rely 
on  its  advice  in  making  a  determination 
of  the  historic  character  of  the  vehicle. 


§  37.85    Purchase  or  lease  of  new  intercity 
and  commuter  rail  cars. 

Amtrak  or  a  commuter  authority 
making  a  solicitation  after  August  25, 
1990,  to  purchase  or  lease  a  new 
intercity  or  commuter  rail  car  for  use  on 
the  system  shall  ensure  that  the  vehicle 
is  readily  accessible  to  and  usable  by 
individuals  with  disabilities,  including 
individuals  who  use  wheelchairs. 

§  37.87    Purchase  or  lease  of  used  intercity 
and  commuter  rail  cars. 

(a)  Except  as  provided  elsewhere  in 
this  section,  Amtrak  or  a  commuter 
authority  purchasing  or  leasing  a  used 
intercity  or  commuter  rail  car  after 
August  25, 1990,  shall  ensure  that  the  car 
is  readily  accessible  to  and  usable  by 
individuals  with  disabilities,  including 
individuals  who  use  wheelchairs. 

(b)  Amtrak  or  a  commuter  authority 
may  purchase  or  lease  a  used  intercity 
or  commuter  rail  car  that  is  not  readily 
accessible  to  and  usable  by  individuals 
if,  after  making  demonstrated  good  faith 
efforts  to  obtain  an  accessible  vehicle,  it 
is  unable  to  do  so. 

(c)  Good  faith  efforts  shall  include  at 
least  the  following  steps: 

(1)  An  initial  solicitation  for  used 
vehicles  specifying  that  all  used  vehicles 
accessible  to  and  usable  by  individuals 
with  disabilities; 

[2]  A  nationwide  search  for  accessible 
vehicles,  involving  specific  inquiries  to 
used  vehicle  dealers  and  other  transit 
providers;  and 

{3)  Advertising  in  trade  publications 
and  contacting  trade  associations. 

(d)  Amtrak  and  commuter  authorities 
purchasing  or  leasing  used  intercity  or 
commuter  rail  cars  that  are  not  readily 
accessible  to  and  usable  by  individuals 
with  disabiUties  shall  retain 
documentation  of  the  specific  good  faith 
efforts  that  were  made  for  three  years 
from  the  date  the  cars  were  purchased. 
These  records  shall  be  made  available, 
to  request,  to  the  Federal  Railroad 
Administration  or  UMTA  Administrator, 
as  applicable.  These  records  shall  be 
made  available  to  the  public,  on  request. 

§  37.89    Remanufacture  of  Intercity  and 
commuter  rail  cars  and  purchase  or  lease 
of  remanufactured  Intercity  and  commuter 
rail  cars. 

(a)  This  section  applies  to  Amtrak  or  a 
commuter  authority  which  takes  one  of 
the  following  actions: 

(1)  Remanufactures  an  intercity  or 
commuter  rail  car  so  as  to  extend  its 
useful  life  for  ten  years  or  more; 

(2)  Purchases  or  leases  an  intercity  or 
commuter  rail  car  which  has  been 
remanufactiu-ed  so  as  to  extend  its 
useful  life  for  ten  years  or  more. 


(b)  Intercity  and  commuter  rail  cars 

listed  in  paragraph  [a]  of  this  section 
shall,  to  the  maximum  extent  feasible, 
be  readily  accessible  to  and  usable  by 
individuals  with  disabilities,  including 
individuals  who  use  wheelchairs. 

(c)  For  purposes  of  this  section,  it 
shall  be  considered  feasible  to 
remanufacture  an  intercity  or  commuter 
rail  car  so  as  to  be  readily  accessible  to 
and  usable  by  individuals  with 
disabilities,  including  individuals  who 
use  wheelchairs,  unless  an  engineering 
analysis  demonstrates  that 
remanufacturing  the  car  to  be  accessible 
would  have  a  significant  adverse  effect 
on  the  structural  integrity  of  the  car. 

§  37.91     Wheelchair  locations  and  food 
service  on  intercity  rail  trains. 

(a)  As  soon  as  practicable,  but  in  no 
event  later  than  July  26,  1995,  each 
person  providing  intercity  rail  service 
shall  provide  on  each  train  a  number  of 
spaces — 

(1]  To  park  wheelchairs  (to 
accommodate  individuals  who  wish  to 
remain  in  their  wheelchairs)  equal  to  not 
less  than  one  half  of  the  number  of 
single  level  rail  passenger  coaches  in  the 
train;  and 

(2)  To  fold  and  store  wheelchairs  (to 
accommodate  individuals  who  wish  to 
transfer  to  coach  seats)  equal  to  not  less 
than  one  half  the  number  of  single  level 
rail  passenger  coaches  in  the  train. 

(b)  As  soon  as  practicable,  but  in  no 
event  later  than  July  26,  2000,  each 
person  providing  intercity  rail  service 
shall  provide  on  each  train  a  number  of 
spaces — 

(1)  To  park  wheelchairs  (to 
accommodate  individuals  who  wish  to 
remain  in  their  wheelchairs)  equal  to  not 
less  than  the  total  number  of  single  level 
rail  passenger  coaches  in  the  train;  and 

(2)  To  fold  and  store  wheelchairs  (to 
accommodate  individuals  who  wish  to 
transfer  to  coach  seats)  equal  to  not  less 
than  the  total  number  of  single  level  rail 
passenger  coaches  in  the  train. 

(c)  In  complying  with  paragraphs  (a) 
and  (b)  of  this  section,  a  person 
providing  intercity  rail  service  may  not 
provide  more  than  two  spaces  to  park 
wheelchairs  nor  more  than  two  spaces 
to  fold  and  store  wheelchairs  in  any  one 
coach  or  food  service  car. 

(d)  Unless  not  practicable,  a  person 
providing  intercity  rail  transportation 
shall  place  an  accessible  car  adjacent  to 
the  end  of  a  single  level  dining  car 
through  which  an  individual  who  uses  a 
wheelchair  may  enter. 

(e)  On  any  train  in  which  either  a 
single  level  or  bi-level  dining  car  is  used 
to  provide  food  service,  a  person 
providing  intercity  rail  service  shall 
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provide  appropriate  aids  and  services  to 
ensure  that  equivalent  food  service  is 
available  to  individuals  with 
disabilities,  including  individuals  who 
use  wheelchairs,  and  to  passengers 
traveling  with  such  individuals. 
Appropriate  auxiliary  aids  and  services 
include  providing  a  hard  surface  on 
which  to  eat. 

(f)  This  section  does  not  require  the 
provision  of  securement  devices  on 
intercity  rail  cars. 

§  37.93    One  car  per  train  rule. 

(a)  The  definition  of  accessible  for 
purposes  of  meeting  the  one  car  per 
train  rule  is  spelled  out  in  the  applicable 
subpart  for  each  transportation  system 
type  in  part  38  of  this  title. 

(b)  Each  person  providing  intercity 
rail  service  and  each  commuter  rail 
authority  shall  ensure  that,  as  soon  as 
practicable,  but  in  no  event  later  than 
July  26, 1995,  that  each  train  has  one  car 
that  is  readily  accessible  to  and  usable 
by  individuals  with  disabilities, 
including  individuals  who  use 
wheelchairs. 

(c)  Each  public  entity  providing  light 
or  rapid  rail  service  shall  ensure  that 
each  train,  consisting  of  two  or  more 
vehicles,  includes  at  least  one  car  that  is 
readily  accessible  to  and  usable  by 
individuals  with  disabilities,  including 
individuals  who  use  wheelchairs,  as 
soon  as  practicable  but  in  no  case  later 
than  July  25,  1995. 

§  37.95    Ferries  and  other  passenger 
vessels  operated  by  public  entities. 
[Reserved] 

§§37.97-37.99    [Reserved] 

Subpart  E— Acquisition  of  Accessible 
Vehicles  By  Private  Entities 

§  37.101    Purchase  or  lease  of  vehicles  by 
private  entitles  not  primarily  engaged  In  the 
business  of  transporting  people. 

(a)  Application.  This  section  applies 
to  all  purchases  or  leases  of  vehicles  by 
private  entities  which  are  not  primarily 
engaged  in  the  business  of  transporting 
people,  in  which  a  solicitation  for  the 
vehicle  is  made  after  August  25,  1990. 

(b)  Fixed  Route  System.  Vehicle 
Capacity  Over  16.  If  the  entity  operates 
a  fixed  route  system  and  purchases  or 
leases  a  vehicle  with  a  seating  capacity 
of  over  16  passengers  (including  the 
driver)  for  use  on  the  system,  it  shall 
ensure  that  the  vehicle  is  readily 
accessible  to  and  usable  by  individuals 
with  disabilities,  including  individuals 
who  use  wheelchairs. 

(c)  Fixed  Route  System.  Vehicle 
Capacity  of  16  or  Fewer.  If  the  entity 
operates  a  fixed  route  system  and 
purchases  or  leases  a  vehicle  with  a 


seating  capacity  of  16  or  fewer 
passengers  (including  the  driver)  for  use 
on  the  system,  it  shall  ensure  that  the 
vehicle  is  readily  accessible  to  and' 
usable  by  individuals  with  disabilities, 
including  individuals  who  use 
wheelchairs,  unless  the  system,  when 
viewed  in  its  entirety,  meets  the 
standard  for  equivalent  service  of 
§  37.105  of  this  part. 

(d)  Demand  Responsive  System, 
Vehicle  Capacity  Over  16.  If  the  entity 
operates  a  demand  responsive  system, 
and  purchases  or  leases  a  vehicle  with  a 
seating  capacity  of  over  16  passengers 
(including  the  driver)  for  use  on  the 
system,  it  shall  ensure  that  the  vehicle  is 
readily  accessible  to  and  usable  by 
individuals  with  disabilities,  including 
individuals  who  use  wheelchairs,  unless 
the  system,  when  viewed  in  its  entirety, 
meets  the  standard  for  equivalent 
service  of  §  37.105  of  this  part. 

§  37.103    Purchase  or  lease  of  new  non-rail 
vehicles  by  private  entitles  primarily 
engaged  In  the  business  of  transporting 
people. 

(a)  Application.  This  section  applies 
to  all  acquisitions  of  new  vehicles  by 
private  entities  which  are  primarily 
engaged  in  the  business  of  transporting 
people  and  whose  operations  affect 
commerce,  in  which  a  solicitation  for  the 
vehicle  is  made  (except  as  provided  in 
paragraph  (d)  of  this  section)  after 
August  25, 1990. 

(b)  Fixed  Route  Systems.  If  the  entity 
operates  a  fixed  route  system,  and 
purchases  or  leases  a  new  vehicle  other 
than  an  automobile,  a  van  with  a  seating 
capacity  of  less  than  eight  persons 
(including  the  driver),  or  an  over-the- 
road  bus,  it  shall  ensure  that  the  vehicle 
is  readily  accessible  to  and  usable  by 
individuals  with  disabilities,  including 
individuals  who  use  wheelchairs. 

(c)  Demand  Responsive  Systems.  If 
the  entity  operates  a  demand  responsive 
system,  and  purchases  or  leases  a  new 
vehicle  other  than  an  automobile,  a  van 
with  a  seating  capacity  of  less  than  eight 
persons  (including  the  driver),  or  an 
over-the-road  bus,  it  shall  ensure  that 
the  vehicle  is  readily  accessible  to  and 
usable  by  individuals  with  disabilities, 
including  individuals  who  use 
wheelchairs,  unless  the  system,  when 
viewed  in  its  entirety,  meets  the 
standard  for  equivalent  service  of 

§  37.105  of  this  part. 

(d)  Vans  with  a  Capacity  of  Fewer 
than  8  Persons.  If  the  entity  operates 
either  a  fixed  route  or  demand 
responsive  system,  and  purchases  or 
leases  a  new  van  with  a  seating 
capacity  of  fewer  than  eight  persons 
including  the  driver  (the  solicitation  for 
the  vehicle  being  made  after  February 


25,  1992),  the  entity  shall  ensure  that  the 
vehicle  is  readily  accessible  to  and 
usable  by  individuals  with  disabilities, 
including  individuals  who  use 
wheelchairs,  unless  the  system,  when 
viewed  in  its  entirety,  meets  the 
standard  for  equivalent  service  of 
§  37.105  of  this  part. 

§  37.105    Equivalent  service  standard. 

For  purposes  of  §§  37.101  and  37.103 
of  this  part,  a  fixed  route  system  or 
demand  responsive  system,  when 
viewed  in  its  entirety,  shall  be  deemed 
to  provide  equivalent  service  if  the 
service  available  to  individuals  with 
disabilities,  including  individuals  who 
use  wheelchairs,  is  provided  in  die  most 
integrated  setting  appropriate  to  the 
needs  of  the  individual  and  is  equivalent 
to  the  service  provided  other  individuals 
with  respect  to  the  following  service 
characteristics: 

(a)  (1)  Schedules/headways  (if  the 
system  is  fixed  route); 

(2)  Response  time  (if  the  system  is 
demand  responsive); 

(b)  Fares; 

(c)  Geographic  area  of  service; 

(d)  Hours  and  days  of  service; 

(e)  Availability  of  information; 

(f)  Reservations  capability  (if  the 
system  is  demand  responsive); 

(g)  Any  constraints  on  capacity  or 
service  availability; 

(h)  Restrictions  priorities  based  on 
trip  purpose  (if  the  system  is  demand 
responsive). 

§37.107    Acquisition  of  passenger  rail  cars 
by  private  entities  primarily  engaged  in  the 
business  of  transporting  people. 

(a)  A  private  entity  which  is  primarily 
engaged  in  the  business  of  transporting 
people  and  whose  operations  affect 
commerce,  which  makes  a  solicitation 
after  February  25, 1992,  to  purchase  or 
lease  a  new  rail  passenger  car  to  be 
used  in  providing  specified  public 
transportation,  shall  ensure  that  the  car 
is  readily  accessible  to,  and  usable  by, 
individuals  with  disabilities,  including 
individuals  who  use  wheelchairs.  The 
accessibility  standards  in  part  38  of  this 
title  which  apply  depend  upon  the  type 
of  service  in  which  the  car  will  be  used. 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  a  private  entity  which 
is  primarily  engaged  in  transporting 
people  and  whose  operations  affect 
commerce,  which  remanufactures  a  rail 
passenger  car  to  be  used  in  providing 
specified  public  transportation  to  extend 
its  useful  life  for  ten  years  or  more,  or 
purchases  or  leases  such  a 
remanufactured  rail  car,  shall  ensure 
that  the  rail  car,  to  the  maximum  extent 
feasible,  is  made  readily  accessible  to 
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and  usable  by  individuals  with 
disabilities,  including  individuals  who 
use  wheelchairs.  For  purposes  of  this 
paragraph,  it  shall  be  considered 
feasible  to  remanufacture  a  rail 
passenger  car  to  be  readily  accessible  to 
and  usable  by  individuals  with 
disabilities,  including  individuals  who 
use  wheelchairs,  unless  an  engineering 
analysis  demonstrates  that  doing  so 
would  have  a  significant  adverse  effect 
on  the  structural  integrity  of  the  car. 

(c)  Compliance  with  paragraph  (b)  of 
this  section  is  not  required  to  the  extent 
that  it  would  significantly  alter  the 
historic  or  antiquated  character  of  a 
historic  or  antiquated  rail  passenger  car, 
or  a  rail  station  served  exclusively  by 
such  cars,  or  would  result  in  the 
violation  of  any  rule,  regulation, 
standard  or  order  issued  by  the 
Secretary  under  the  Federal  Railroad 
Safety  Act  of  1970.  For  purposes  of  this 
section,  a  historic  or  antiquated  rail 
passenger  car  means  a  rail  passenger 
car — 

(1)  Which  is  not  less  than  30  years  old 
at  the  time  of  its  use  for  transporting 
individuals; 

(2)  The  manufacturer  of  which  is  no 
longer  in  the  business  of  manufacturing 
rail  passenger  cars;  and 

(3)  Which—  . 

(i)  Has  a  consequential  association 
with  events  or  persons  significant  to  the 
past;  or 

(ii)  Embodies,  or  is  being  restored  to 
embody,  the  distinctive  characteristics 
of  a  type  of  rail  passenger  car  used  in 
the  past,  or  to  represent  a  time  period 
which  has  passed. 

§37.109    Ferries  and  other  passenger 
vessels  operated  by  private  entitles. 
[Reserved] 

§37.111-37.119    (Reserved] 

Subpart  F— Paratransit  as  a 
Complement  to  Fixed  Route  Service 

§  37. 1 2 1     Requirement  for  comparable 
complementary  paratransit  service. 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section,  each  public  entity 
operating  a  fixed  route  system  shall 
provide  paratransit  or  other  special 
service  to  individuals  with  disabilities 
that  is  comparable  to  the  level  of  service 
provided  to  individuals  without 
disabilities  who  use  the  fixed  route 
system. 

(b)  To  be  deemed  comparable  to  fixed 
route  service,  a  complementary 
paratransit  system  shall  meet  the 
requirements  of  §§  37.123-37.133  of  this 
subpart.  The  requirement  to  comply  with 
§  37.131  may  be  modified  in  accordance 
with  the  provisions  of  this  subpart 
relating  to  undue  financial  burden. 


(c)  Requirements  for  complementary 
paratransit  do  not  apply  to  commuter 
bus,  commuter  rail,  or  intercity  rail 
systems.  , 

§  37. 1 23    ADA  paratransit  eligibility: 
Standards. 

(a)  Public  entities  required  by  §  37.121 
of  this  subpart  to  provide 
complementary  paratransit  service  shall 
provide  the  service  to  the  ADA 
paratransit  eligible  individuals 
described  in  paragraph  (e)  of  this 
section. 

(b)  If  an  individual  meets  the 
eligibility  criteria  of  this  section  with 
respect  to  some  trips  but  not  others,  the 
individual  shall  be  ADA  paratransit 
eligible  only  for  those  trips  for  which  he 
or  she  meets  the  criteria. 

(c)  Individuals  may  be  ADA 
paratransit  eligible  on  the  basis  of  a 
permanent  or  temporary  disability. 

(d)  Public  entities  may  provide 
complementary  paratransit  service  to 
persons  other  than  ADA  paratransit 
eligible  individuals.  However,  only  the 
cost  of  service  to  ADA  paratransit 
eligible  individuals  may  be  considered 
in  a  public  entity's  request  for  an  undue 
financial  burden  waiver  under 

§§  37.151-37.155  of  this  part. 

(e)  The  following  individuals  are  ADA 
paratransit  eligible: 

(1)  Any  individual  with  a  disability 
who  is  unable,  as  the  result  of  a  physical 
or  mental  impairment  (including  a  vision 
impairment),  and  without  the  assistance 
of  another  individual  (except  the 
operator  of  a  wheelchair  lift  or  other 
boarding  assistance  device),  to  board, 
ride,  or  disembark  from  any  vehicle  on 
the  system  which  is  readily  accessible 
to  and  usable  individuals  with 
disabilities. 

(2)  Any  individual  with  a  disability 
who  needs  the  assistance  of  a 
wheelchair  lift  or  other  boarding 
assistance  device  and  is  able,  with  such 
assistance,  to  board,  ride  and  disembark 
from  any  vehicle  which  is  readily 
accessible  to  and  usable  by  individuals 
with  disabilities  if  the  individual  wants 
to  travel  on  a  route  on  the  system  during 
the  hours  of  operation  of  the  system  at  a 
time,  or  within  a  reasonable  period  of 
such  time,  when  such  a  vehicle  is  not 
being  used  to  provide  designated  public 
transportation  on  the  route. 

(i)  An  individual  is  eligible  under  this 
paragraph  with  respect  to  travel  on  an 
otherwise  accessible  route  on  which  the 
boarding  or  disembarking  location 
which  the  individual  would  use  is  one  at 
which  boarding  or  disembarking  from 
the  vehicle  is  precluded  as  provided  in 
§  37.167(g)  of  this  part. 

(ii)  An  individual  using  a  common 
wheelchair  is  eligible  under  this 


paragraph  if  the  individual's  wheelchair 
cannot  be  accommodated  on  an  existing 
vehicle  (e.g.,  because  the  vehicle's  lift 
does  not  meet  the  standards  of  part  38  o; 
this  title),  even  if  that  vehicle  is 
accessible  to  other  individuals  with 
disabilities  and  their  mobility 
wheelchairs. 

(iii)  With  respect  to  rail  systems,  an 
individual  is  eligible  under  this 
paragraph  if  the  individual  could  use  an 
accessible  rail  system,  but — 

(A)  there  is  not  yet  one  accessible  car 
per  train  on  the  system;  or 

(B)  key  stations  have  not  yet  been 
made  accessible. 

(3)  Any  individual  with  a  disability 
who  has  a  specific  impairment-related 
condition  which  prevents  such 
individual  from  traveling  to  a  boarding 
location  or  from  a  disembarking  location 
on  such  system. 

(i)  Only  a  specific  impairment-related 
condition  which  prevents  the  individual 
from  traveling  to  a  boarding  location  or 
from  a  disembarking  location  is  a  basis 
for  eligibility  under  this  paragraph.  A 
condition  which  makes  traveling  to 
boarding  location  or  from  a 
disembarking  location  more  difficult  for 
a  person  with  a  specific  impairment- 
related  condition  than  for  an  individual 
who  does  not  have  the  condition,  but 
does  not  prevent  the  travel,  is  not  a 
basis  for  eligibility  under  this  paragraph. 

(ii)  Architectural  barriers  not  under 
the  control  of  the  public  entity  providing 
fixed  route  service  and  environmental 
barriers  (e.g.,  distance,  terrain,  weather) 
do  not,  standing  alone,  form  a  basis  for 
eligibility  under  this  paragraph.  The 
interaction  of  such  barriers  with  an 
individual's  specific  impairment-related 
condition  may  form  a  basis  for  eligibility 
under  this  paragraph,  if  the  effect  is  to 
prevent  the  individual  from  traveling  to 
a  boarding  location  or  from  a 
disembarking  location. 

(f)  Individuals  accompanying  an  ADA 
paratransit  eligible  individual  shall  be 
provided  service  as  follows: 

(1)  One  other  individual 
accompanying  the  ADA  paratransit 
eligible  individual  shall  be  provided 
service — 

(i)  If  the  ADA  paratransit  eligible 
individual  is  traveling  with  a  personal 
care  attendant,  the  entity  shall  provide 
service  to  one  other  individual  in 
addition  to  the  attendant  who  is 
accompanying  the  eligible  individual; 

(ii)  A  family  member  or  friend  is 
regarded  as  a  person  accompanying  the 
eligible  individual,  and  not  as  a  personal 
care  attendant,  unless  the  family 
member  or  friend  registered  is  acting  in 
the  capacity  of  a  personal  care 
attendant; 
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(2]  Additional  individuals 
accompanying  the  ADA  paratransit 
eligible  individual  shall  be  provided 
service,  provided  that  space  is  available 
for  them  on  the  paratransit  vehicle 
carrying  the  ADA  paratransit  eligible 
individual  and  that  transportation  of  the 
additional  individuals  will  not  result  in 
a  denial  of  service  to  ADA  paratransit 
eligible  individuals; 

(3)  In  order  to  be  considered  as 
"accompanying"  the  eligible  individual 
for  purposes  of  this  paragraph  (f),  the 
other  individual(s)  shall  have  the  same 
origin  and  destination  as  the  eligible 
individual. 


§37.125 
Process. 


ADA  paratransit  eligibility: 


Each  public  entity  required  to  provide 
complementary  paratransit  service  by 
§  37.121  of  this  part  shall  establish  a 
process  for  determining  ADA 
paratransit  eligibility. 

(a)  The  process  shall  strictly  limit 
ADA  paratransit  eligibility  to 
individuals  specified  in  §  37.123  of  this 
part. 

(b)  All  information  about  the  process, 
materials  necessary  to  apply  for 
eligibility,  and  notices  and 
determinations  concerning  eligibility 
shall  be  made  available  in  accessible 
formats,  upon  request. 

(c)  If,  by  a  date  21  days  following  the 
submission  of  a  complete  application, 
the  entity  has  not  made  a  determination 
of  eligibility,  the  applicant  shall  be 
treated  as  eligible  and  provided  service 
until  and  unless  the  entity  denies  the 
application. 

(d)  The  entity's  determination 
concerning  eligibility  shall  be  in  writing. 
If  the  determination  is  that  the 
individual  is  ineligible,  the 
determination  shall  state  the  reasons  for 
the  finding. 

(e)  The  public  entity  shall  provide 
documentation  to  each  eligible 
individual  stating  that  he  or  she  is  "ADA 
Paratransit  Eligible."  The  documentation 
shall  include  the  name  of  the  eligible 
individual,  the  name  of  the  transit 
provider,  the  telephone  number  of  the 
entity's  paratransit  coordinator,  an 
expiration  date  for  eligibility,  and  any 
conditions  or  limitations  on  the 
individual's  eligibility  including  the  use 
of  a  personal  care  attendant. 

(f)  The  entity  may  require 
recertification  of  the  eligibility  of  ADA 
paratransit  eligible  individuals  at 
reasonable  intervals. 

(g)  The  entity  shall  establish  an 
administrative  appeal  process  through 
which  individuals  who  are  denied 
eligibility  can  obtain  review  of  the 
denial. 


(1)  The  entity  may  require  that  an 
appeal  be  filed  within  60  days  of  the 
denial  of  an  individual's  application. 

(2)  The  process  shall  include  an 
opportunity  to  be  heard  and  to  present 
information  and  arguments,  separation 
of  functions  (i.e.,  a  decision  by  a  person 
not  involved  with  the  initial  decision  to 
deny  eligibility),  and  written  notification 
of  the  decision,  and  the  reasons  for  it. 

(3)  The  entity  is  not  required  to 
provide  paratransit  service  to  the 
individual  pending  the  determination  on 
appeal.  However,  if  the  entity  has  not 
made  a  decision  within  30  days  of  the 
completion  of  the  appeal  process,  the 
entity  shall  provide  paratransit  service 
from  that  time  until  and  unless  a 
decision  to  deny  the  appeal  is  issued. 

(h)  The  entity  may  establish  an 
administrative  process  to  suspend,  for  a 
reasonable  period  of  time,  the  provision 
of  complementary  paratransit  service  to 
ADA  eligible  individuals  who  establish 
a  pattern  or  practice  of  missing 
scheduled  trips. 

(1)  Trips  missed  by  the  individual  for 
reasons  beyond  his  or  her  control 
(including,  but  not  limited  to,  trips  which 
are  missed  due  to  operator  error)  shall 
not  be  a  basis  for  determining  that  such 
a  pattern  or  practice  exists. 

(2)  Before  suspending  service,  the 
entity  shall  take  the  following  steps: 

(i)  Notify  the  individual  in  wrriting  that 
the  entity  proposes  to  suspend  service, 
citing  with  specificity  the  basis  of  the 
proposed  suspension  and  setting  forth 
the  proposed  sanction. 

(ii)  Provide  the  individual  an 
opportunity  to  be  heard  and  to  present 
information  and  arguments; 

(iii)  Provide  the  individual  with 
written  notification  of  the  decision  and 
the  reasons  for  it. 

(3)  The  appeals  process  of  paragraph 
(g)  of  this  section  is  available  to  an 
individual  on  whom  sanctions  have 
been  imposed  under  this  paragraph.  The 
sanction  is  stayed  pending  the  outcome 
of  the  appeal. 

(i)  In  applications  for  ADA  paratransit 
eligibility,  the  entity  may  require  the 
applicant  to  indicate  whether  or  not  he 
or  she  travels  with  a  personal  care 
attendant. 

§  37.127    Complementary  paratransit 
service  for  visitors. 

(a)  Each  public  entity  required  to 
provide  complementary  paratransit 
service  under  §  37.121  of  this  part  shall 
make  the  service  available  to  visitors  as 
provided  in  this  section. 

(b)  For  purposes  of  this  section,  a 
visitor  is  an  individual  with  disabilities 
who  does  not  reside  in  the 
jurisdiction(s)  served  by  the  public 
entity  or  other  entities  with  which  the 


public  entity  provides  coordinated 
complementary  paratransit  service 
within  a  region. 

(c)  Each  public  entity  shall  treat  as 
eligible  for  its  complementary 
paratransit  service  all  visitors  who 
present  documentation  that  they  are 
ADA  paratransit  eligible,  under  the 
criteria  of  §  37.125  of  this  part,  in  the 
jurisdiction  in  which  they  reside. 

(d)  With  respect  to  visitors  with 
disabilities  who  do  not  present  such 
documentation,  the  public  entity  may 
require  the  documentation  of  the 
individual's  place  of  residence  and,  if 
the  individual's  disability  is  not 
apparent,  of  his  or  her  disability.  The 
entity  shall  provide  paratransit  service 
to  individuals  with  disabilities  who 
qualify  as  visitors  under  paragraph  (b) 
of  this  section.  The  entity  shall  accept  a 
certification  by  such  individuals  that 
they  are  unable  to  use  fixed  route 
transit. 

(e)  A  public  entity  is  not  required  to 
provide  service  to  a  visitor  for  more 
than  21  days  from  the  date  of  the  first 
paratransit  trip  used  by  the  visitor.  The 
entity  may  require  that  such  an 
individual,  in  order  to  receive  service 
beyond  this  period,  apply  for  eligibility 
under  the  process  provided  for  in 

§  37.125  of  this  part. 

§  37.129    Types  of  service. 

(a)  Except  as  provided  in  this  section, 
complementary  paratransit  service  for 
ADA  paratransit  eligible  persons  shall 
be  origin-to-destination  service. 

(b)  Complementary  paratransit 
service  for  ADA  paratransit  eligible 
persons  described  in  §  37.123(e)(2)  of 
this  part  may  also  be  provided  by  on- 
call  bus  service  or  paratransit  feeder 
service  to  an  accessible  fixed  route, 
where  such  service  enables  the 
individual  to  use  the  fixed  route  bus 
system  for  his  or  her  trip. 

(c)  Complementary  paratransit  service 
for  ADA  eligible  persons  described  in 

§  37.123(e)(3)  of  this  part  also  may  be 
provided  by  paratransit  feeder  service 
to  and/or  from  an  accessible  fixed 
route. 

§  37. 1 3 1    Service  criteria  for 
complementary  paratransit. 

The  following  service  criteria  apply  to 
complementary  paratransit  required  by 
§  37.121  of  this  part. 

(a)  Service  Area — (1)  Bus.  (i)  The 
entity  shall  provide  complementary 
paratransit  service  to  origins  and 
destinations  within  corridors  with  a 
width  of  three-fourths  of  a  mile  on  each 
side  of  each  fixed  route.  The  corridor 
shall  include  an  area  with  a  three- 
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fourths  of  a  mile  radius  at  the  ends  of 
each  fixed  route. 

(ii)  Within  the  core  service  area,  the 
entity  also  shall  provide  service  to  small 
areas  not  inside  any  of  the  corridors  but 
which  are  surrounded  by  corridors. 

(iii)  Outside  the  core  service  area,  the 
entity  may  designate  corridors  with 
widths  from  three  fourths  of  a  mile  up  to 
one  and  one  half  miles  on  each  side  of  a 
fixed  route,  based  on  local 
circumstances. 

(iv)  For  purposes  of  this  paragraph, 
the  core  service  area  is  that  area  in 
which  corridors  with  a  width  of  three- 
fourths  of  a  mile  on  each  side  of  each 
fixed  route  merge  together  such  that, 
with  few  and  small  exceptions,  all 
origins  and  destinations  within  the  area 
would  be  served. 

(2)  Rail,  (i)  For  rail  systems,  the 
service  area  shall  consist  of  a  circle  with 
a  radius  of  %  of  a  mile  around  each 
station. 

(ii)  At  end  stations  and  other  stations 
in  outlying  areas,  the  entity  may 
designate  circles  with  radii  of  up  to  iVi 
miles  as  part  of  its  service  area,  based 
on  local  circumstances. 

(3)  Jurisdictional  Boundaries. 
Notwithstanding  any  other  provision  of 
this  paragraph,  an  entity  is  not  required 
to  provide  paratransit  service  in  an  area 
outside  the  boundaries  of  the 
jurisdiction(s)  in  which  it  operates,  if  the 
entity  does  not  have  legal  authority  to 
operate  in  that  area.  The  entity  shall 
take  all  practicable  steps  to  provide 
paratransit  service  to  any  part  of  its 
service  area. 

(b)  Response  Time.  The  entity  shall 
schedule  and  provide  paratransit  service 
to  any  ADA  paratransit  eligible  person 
at  any  requested  time  on  a  particular 
day  in  response  to  a  request  for  service 
made  the  previous  day.  Reservations 
may  be  taken  by  reservation  agents  or 
by  mechanical  means. 

(1)  The  entity  shall  make  reservation 
service  available  during  at  least  all 
normal  business  hours  of  the  entity's 
administrative  offices,  as  well  as  during 
times,  comparable  to  normal  business 
hours,  on  a  day  when  the  entity's  offices 
are  not  open  before  a  service  day. 

(2)  The  entity  may  negotiate  pickup 
times  with  the  individual,  but  the  entity 
shall  not  require  an  ADA  paratransit 
eligible  individual  to  schedule  a  trip  to 
begin  more  than  one  hour  before  or  after 
the  individual's  desired  departure  time. 

(3)  The  entity  may  use  real-time 
scheduling  in  providing  complementary 
paratransit  service. 

(4)  The  entity  shall  permit  advance 
reservations  to  be  made  up  to  14  days  in 
advance  of  an  ADA  paratransit  eligible 
individual's  desired  trip. 


(c)  Fares.  The  fare  for  a  trip  charged 
to  an  ADA  paratransit  eligible  user  of 
the  complementary  paratransit  service 
shall  not  exceed  twice  the  fare  that 
would  be  charged  to  an  individual 
paying  full  fare  (i.e.,  without  regard  to 
discounts)  for  a  trip  of  similar  length,  at 
a  similar  time  of  day,  on  the  entity's 
fixed  route  system. 

(1)  In  calculating  the  full  fare  that 
would  be  paid  by  an  individual  using  the 
fixed  route  system,  the  entity  may 
include  transfer  and  premium  charges 
applicable  to  a  trip  of  similar  length,  at  a 
similar  time  of  day,  on  the  fixed  route 
system. 

(2)  The  fares  for  individuals 
accompanying  ADA  paratransit  eligible 
individuals,  who  are  provided  service 
under  §  37.123  (f)  of  this  part,  shall  be 
the  same  as  for  the  ADA  paratransit 
eligible  individuals  they  are 
accompanying. 

(3)  A  personal  care  attendant  shall  not 
be  charged  for  complementary 
paratransit  service. 

(4)  The  entity  may  charge  a  fare 
higher  than  otherwise  permitted  by  this 
paragraph  to  a  social  service  agency  or 
other  organization  for  agency  trips  (i.e., 
trips  guaranteed  to  the  organization). 

(d)  Trip  Purpose  Restrictions.  The 
entity  shall  not  impose  restrictions  or 
priorities  based  on  trip  purpose. 

(e)  Hours  and  Days  of  Service.  The 
complementary  paratransit  service  shall 
be  available  throughout  the  same  hours 
and  days  as  the  entity's  fixed  route 
service. 

(f)  Capacity  Constraints.  The  entity 
shall  not  limit  the  availability  of 
complementary  paratransit  service  to 
ADA  paratransit  eligible  individuals  by 
any  of  the  following: 

(1)  Restrictions  on  the  number  of  trips 
an  individual  will  be  provided; 

(2)  Waiting  lists  for  access  to  the 
service;  or 

(3)  Any  operational  pattern  or  practice 
that  significantly  limits  the  availability 
of  service  to  ADA  paratransit  eligible 
persons. 

(i)  Such  patterns  or  practices  include, 
but  are  not  limited  to,  the  following: 

(A)  Substantial  numbers  of 
significantly  untimely  pickups  for  initial 
or  return  trips; 

(B)  Substantial  numbers  of  trip  denials 
or  missed  trips; 

(C)  Substantial  numbers  of  trips  with 
excessive  trip  lengths. 

(ii)  Operational  problems  attributable 
to  causes  beyond  the  control  of  the 
entity  (including,  but  not  limited  to, 
weather  or  traffic  conditions  affecting 
all  vehicular  traffic  that  were  not 
anticipated  at  the  time  a  trip  was 
scheduled)  shall  not  be  a  basis  for 


determining  that  such  a  pattern  or 
practice  exists. 

(g)  Additional  Service.  Public  entities 
may  provide  complementary  paratransit 
service  to  ADA  paratransit  eligible 
individuals  exceeding  that  provided  for 
in  this  section.  However,  only  the  cost  of 
service  provided  for  in  this  section  may 
be  considered  in  a  public  entity's 
request  for  an  undue  financial  burden 
waiver  under  §§  37.151-37.155  of  this 
part. 

§  37.133    Subscription  service. 

(a)  This  part  does  not  prohibit  the  use 
of  subscription  service  by  public  entities 
as  part  of  a  complementary  paratransit 
system,  subject  to  the  limitations  in  this 
section. 

(b)  Subscription  service  may  not 
absorb  more  than  fifty  percent  of  the 
number  of  trips  available  at  a  given  time 
of  day,  unless  there  is  non-subscription 
capacity. 

(c)  Notwithstanding  any  other 
provision  of  this  part,  the  entity  may 
establish  waiting  lists  or  other  capacity 
constraints  and  trip  purpose  restrictions 
or  priorities  for  participation  in  the 
subscription  service  only. 

§  37.135    Submission  of  paratransit  plan. 

(a)  General.  Each  public  entity 
operating  fixed  route  transportation 
service,  which  is  required  by  §  37.121  to 
provide  complementary  paratransit 
service,  shall  develop  a  paratransit  plan. 

(b)  Initial  Submission.  Except  as 
provided  in  §  37.141  of  this  part,  each 
entity  shall  submit  its  initial  plan  for 
compliance  with  the  complementary 
paratransit  service  provision  by  January 
26, 1992,  to  the  appropriate  location 
identified  in  paragraph  (f)  of  this 
section. 

(c)  Annual  Updates.  Each  entity  shall 
submit  an  annual  update  to  the  plan  on 
JanuaiV  26  of  each  succeeding  year. 

(d)  Phase-in  of  Implementation.  Each 
plan  shall  provide  full  compliance  by  no 
later  than  January  26, 1997,  unless  the 
entity  has  received  a  waiver  based  on 
undue  financial  burden.  If  the  date  for 
full  compliance  specified  in  the  plan  is 
after  January  26, 1993,  the  plan  shall 
include  milestones,  providing  for 
measured,  proportional  progress  toward 
full  compliance. 

(e)  Plan  Implementation.  Each  entity 
shall  begin  implementation  of  its  plan  on 
January  26, 1992. 

(f)  Submission  Locations.  An  entity 
shall  submit  its  plan  to  one  of  the 
following  offices,  as  appropriate: 

(1)  The  individual  state  administering 
agency,  if  it  is — 

(i)  A  section  18  recipient; 
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(ii)  A  small  urbanized  area  recipient 
of  section  9  funds  administered  by  the 
State; 

(iii)  A  participant  in  a  coordinated 
plan,  in  which  all  of  the  participating 
entities  are  eligible  to  submit  their  plans 
to  the  State;  or 

(2)  The  UMTA  Regional  Office  (as 
listed  in  Appendix  B  to  this  part)  for  all 
other  entities  required  to  submit  a 
paratransit  plan.  This  includes  an 
UMTA  recipient  under  section  9  of  the 
UMT  Act;  entities  submitting  a  joint 
plan  (unless  they  meet  the  requirements 
of  paragraph  {f)(l)(iii)  of  this  section), 
and  a  public  entity  not  an  UMT  Act 
recipient. 

§  37.137    Paratransit  plan  development 

(a)  Survey  of  existing  services.  Each 
submitting  entity  shall  survey  the  area 
to  be  covered  by  the  plan  to  identify  any 
person  or  entity  (public  or  private) 
which  provides  a  paratransit  or  other 
special  transportation  service  for  ADA 
paratransit  eligible  individuals  in  the 
service  area  to  which  the  plan  applies. 

(b)  Public  participation.  Each 
submitting  entity  shall  ensure  public 
participation  in  the  development  of  its 
paratransit  plan,  including  at  least  the 
following: 

(1)  Outreach.  Each  submitting  entity 
shall  solicit  participation  in  the 
development  of  its  plan  by  the  widest 
range  of  persons  anticipated  to  use  its 
paratransit  service.  Each  entity  shall 
develop  contacts,  mailing  lists  and  other 
appropriate  means  for  notification  of 
opportunities  to  participate  in  the 
development  of  the  paratransit  plan; 

(2)  Consultation  with  individuals  with 
disabilities.  Each  entity  shall  contact 
individuals  with  disabilities  and  groups 
representing  them  in  the  community. 
Consultation  shall  begin  at  an  early 
stage  in  the  plan  development  and 
should  involve  persons  with  disabilities 
in  all  phases  of  plan  development.  All 
documents  and  other  information 
concerning  the  planning  procedure  and 
the  provision  of  service  shall  be 
available,  upon  request,  to  members  of 
the  public,  except  where  disclosure 
would  be  an  unwarranted  invasion  of 
personal  privacy; 

(3)  Opportunity  for  public  comment. 
The  submitting  entity  shall  make  its  plan 
available  for  review  before  the  plan  is 
finalized.  In  making  the  plan  available 
for  public  review,  the  entity  shall  ensure 
that  the  plan  is  available  upon  request 
in  accessible  formats; 

(4)  Public  hearing.  The  entity  shall 
sponsor  at  a  minimum  one  public 
hearing  and  shall  provide  adequate 
notice  of  the  hearing,  including 
advertisement  in  appropriate  media, 
such  as  newspapers  of  general  and 


special  interest  circulation  and  radio 
announcements;  and 

(5)  Special  requirements.  If  the  entity 
intends  to  phase-in  its  paratransit 
service  over  a  multi-year  period,  or 
request  a  waiver  based  on  undue 
financial  burden,  the  public  hearing 
shall  afford  the  opportunity  for 
interested  citizens  to  express  their  views 
concerning  the  phase-in,  the  request, 
and  which  service  criteria  may  be 
delayed  in  implementation. 

(c)  Ongoing  requirement.  The  entity 
shall  create  an  ongoing  mechanism  for 
the  participation  of  individuals  with 
disabilities  in  the  continued 
development  and  assessment  of  services 
to  persons  with  disabilities.  This 
includes,  but  is  not  limited  to,  the 
development  of  the  initial  plan,  any 
request  for  an  undue  financial  burden 
waiver,  and  each  annual  submission. 

§  37.139    Plan  contents. 

Each  plan  shall  contain  the  following 
information: 

(a)  Identification  of  the  entity  or 
entities  submitting  the  plan,  specifying 
for  each — 

(1)  Name  and  address:  and 

(2)  Contact  person  for  the  plan,  with 
telephone  number  and  facsimile 
telephone  number  (FAX),  if  applicable. 

(b)  A  description  of  the  fixed  route 
system  as  of  January  26. 1992  (or 
subsequent  year  for  annual  updates), 
including — 

(1)  A  description  of  the  service  area, 
route  structure,  days  and  hours  of 
service,  fare  structure,  and  population 
served.  This  includes  maps  and  tables,  if 
appropriate; 

(2)  The  total  number  of  vehicles  (bus. 
van,  or  rail)  operated  in  fixed  route 
service  (including  contracted  service), 
and  percentage  of  accessible  vehicles 
and  percentage  of  routes  accessible  to 
and  usable  by  persons  with  disabilities, 
including  persons  who  use  wheelchairs; 

(3)  Any  other  information  about  the 
fixed  route  service  that  is  relevant  to 
establishing  the  basis  for  comparability 
of  fixed  route  and  paratransit  service. 

(c)  A  description  of  existing 
paratransit  services,  including: 

(1)  An  inventory  of  service  provided 
by  the  public  entity  submitting  the  plan; 

(2)  An  inventory  of  service  provided 
by  other  agencies  or  organizations, 
which  may  in  whole  or  in  part  be  used 
to  meet  the  requirement  for 
complementary  paratransit  service;  and 

(3)  A  description  of  the  available 
paratransit  services  in  paragraphs  (c)(2) 
and  (c)(3)  of  this  section  as  they  relate 
to  the  service  criteria  described  in 

§  37.131  of  this  part  of  service  area, 
response  time,  fares,  restrictions  on  trip 
purpose,  hours  and  days  of  service,  and 


capacity  constraints;  and  to  the 
requirements  of  ADA  paratransit 
eligibility. 

(d)  A  description  of  the  plan  to 
provide  comparable  paratransit, 
including: 

(1)  An  estimate  of  demand  for 
comparable  paratransit  service  by  ADA 
eligible  individuals  and  a  brief 
description  of  the  demand  estimation 
methodology  used; 

(2)  An  analysis  of  differences  between 
the  paratransit  service  currently 
provided  and  what  is  required  under 
this  part  by  the  entity(ies)  submitting  the 
plan  and  other  entities,  as  described  in 
paragraph  (c)  of  this  section; 

(3)  A  brief  description  of  planned 
modifications  to  existing  paratransit  and 
fixed  route  service  and  the  new 
paratransit  service  planned  to  comply 
with  the  ADA  paratransit  service 
criteria; 

(4)  A  description  of  the  planned 
comparable  paratransit  service  as  it 
relates  to  each  of  the  service  criteria 
described  in  §  37.131  of  this  part- 
service  area,  absence  of  restrictions  or 
priorities  based  on  trip  purpose, 
response  time,  fares,  hours  and  days  of 
service,  and  lack  of  capacity  constraints. 
If  the  paratransit  plan  is  to  be  phased  in. 
this  paragraph  shall  be  coordinated  with 
the  information  being  provided  in 
paragraphs  (d)(5)  and  (d)(6)  of  this 
paragraph; 

(5)  A  timetable  for  implementing 
comparable  paratransit  service,  with  a 
specific  date  indicating  when  the 
planned  service  will  be  completely 
operational.  In  no  case  may  full 
implementation  be  completed  later  than 
January  26, 1997.  The  plan  shall  include 
milestones  for  implementing  phases  of 
the  plan,  with  progress  that  can  be 
objectively  measured  yearly; 

(6)  A  budget  for  comparable 
paratransit  service,  including  capital 
and  operating  expenditures  over  five 
years. 

(e)  A  description  of  the  process  used 
to  certify  individuals  with  disabilities  as 
ADA  paratransit  eligible.  At  a  minimum, 
this  must  include — 

(1)  A  description  of  the  application 
and  certification  process,  including — 

(i)  The  availability  of  information 
about  the  process  and  application 
materials  inaccessible  formats; 

(ii)  The  process  for  determining 
eligibility  according  to  the  provisions  of 
§§  37.123-37.125  of  this  part  and 
notifying  individuals  of  the 
determination  made; 

(iii)  The  entity's  system  and  timetable 
for  processing  applications  and  allowing 
presumptive  eligibility;  and 
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(iv)  The  documentation  given  to 
eligible  individuals. 

(2)  A  description  of  the  administrative 
appeals  process  for  individuals  denied 
eligibility. 

(3)  A  policy  for  visitors,  consistent 
with  §  37.127  of  this  part. 

(f)  Description  of  the  public 
participation  process  including — 

(1)  Notice  given  of  opportunity  for 
public  comment,  the  date(s)  of 
completed  public  hearing(s),  availability 
of  the  plan  in  accessible  formats, 
outreach  efforts,  and  consultation  with 
persons  with  disabilities. 

(2)  A  summary  of  significant  issues 
raised  during  the  public  comment 
period,  along  with  a  response  to 
significant  comments  and  discussion  of 
how  the  issues  were  resolved. 

(g)  Efforts  to  coordinate  service  with 
other  entities  subject  to  the 
complementary  paratransit 
requirements  of  this  part  which  have 
overlapping  or  contiguous  service  areas 
or  jurisdictions. 

(h)  The  following  endorsements  or 
certifications: 

(1)  A  resolution  adopted  by  the  board 
of  the  entity  authorizing  the  plan,  as 
submitted.  If  more  than  one  entity  is 
submitting  the  plan  there  must  be  an 
authorizing  resolution  from  each  board. 
If  the  entity  does  not  function  with  a 
board,  a  statement  shall  be  submitted  by 
the  entity's  chief  executive; 

(2)  In  urbanized  areas,  certification  by 
the  Metropolitan  Planning  Organization 
(MPO)  that  it  has  reviewed  the  plan  and 
that  the  plan  is  in  conformance  with  the 
transportation  plan  developed  under  the 
Urban  Mass  Transportation/Federal 
Highway  Administration  joint  planning 
regulation  [49  CFR  part  613  and  23  CFR 
part  450).  In  a  service  area  which  is 
covered  by  more  than  one  MPO,  each 
applicable  MPO  shall  certify  conformity 
of  the  entity's  plan.  The  provisions  of 
this  paragraph  do  not  apply  to  non- 
UMTA  recipients; 

(3)  A  certification  that  the  survey  of 
existing  paratransit  service  was 
conducted  as  required  in  §  37.137(a)  of 
this  part; 

(4)  To  the  extent  service  provided  by 
other  entities  is  included  in  the  entity's 
plan  for  comparable  paratransit  service, 
the  entity  must  certify  that: 

(i)  ADA  paratransit  eligible 
individuals  have  access  to  the  service; 

(ii)  The  service  is  provided  in  the 
manner  represented;  and 

(iii)  Efforts  will  be  made  to  coordinate 
the  provision  of  paratransit  service  by 
other  providers. 

(i)  A  request  for  a  waiver  based  on 
undue  financial  burden,  if  applicable. 
The  waiver  request  should  include 
information  sufficient  for  UMTA  to 


consider  the  factors  in  §  37.155  of  this 
part.  If  a  request  for  an  undue  financial 
burden  waiver  is  made,  the  plan  must 
include  a  description  of  additional 
paratransit  services  that  would  be 
provided  to  achieve  full  compliance  with 
the  requirement  for  comparable 
paratransit  in  the  event  the  waiver  is  not 
granted,  and  the  timetable  for  the 
implementation  of  these  additional 
services. 

(j)  Annual  plan  updates.  (1)  The 
annual  plan  updates  submitted  January 
26, 1993,  and  annually  thereafter,  shall 
include  information  necessary  to  update 
the  information  requirements  of  this 
section.  Information  submitted  annually 
must  include  all  significant  changes  and 
revisions  to  the  timetable  for 
implementation; 

(2)  If  the  paratransit  service  is  being 
phased  in  over  more  than  one  year,  the 
entity  must  demonstrate  that  the 
milestones  identified  in  the  current 
paratransit  plans  have  been  achieved.  If 
the  milestones  have  not  been  achieved, 
the  plan  must  explain  any  slippage  and 
what  actions  are  being  taken  to 
compensate  for  the  slippage. 

(3)  The  annual  plan  must  describe 
specifically  the  means  used  to  comply 
with  the  public  participation 
requirements,  as  described  in  §  37.137  of 
this  part. 

§37.141    Requirements  for  a  joint 
paratransit  plan. 

(a)  Two  or  more  entities  with 
overlapping  or  contiguous  service  areas 
or  jurisdictions  may  develop  and  submit 
a  joint  plan  providing  for  coordinated 
paratransit  service.  Joint  plans  shall 
identify  the  participating  entities  and 
indicate  their  commitment  to  participate 
in  the  plan. 

(b)  To  the  maximum  extent  feasible, 
all  elements  of  the  coordinated  plan 
shall  be  submitted  on  January  26, 1992.  If 
a  coordinated  plan  is  not  completed  by 
January  26, 1992,  those  entities  intending 
to  coordinate  paratransit  service  must 
submit  a  general  statement  declaring 
their  intention  to  provide  coordinated 
service  and  each  element  of  the  plan 
specified  in  §  37.139  to  the  extent 
practicable.  In  addition,  the  plan  must 
include  the  following  certifications  from 
each  entity  involved  in  the  coordination 
effort: 

(1)  A  certification  that  the  entity  is 
committed  to  providing  ADA  paratransit 
service  as  part  of  a  coordinated  plan. 

(2)  A  certification  from  each  public 
entity  participating  in  the  plan  that  it 
will  maintain  current  levels  of 
paratransit  service  until  the  coordinated 
plan  goes  into  effect. 

(c)  Elntities  submitting  the  above 
certifications  and  plan  elements  in  lieu 


of  a  completed  plan  on  January  26, 1992, 
must  submit  a  complete  plan  by  July  26, 
1992. 

(d)  Filing  of  an  individual  plan  does 
not  preclude  an  entity  from  cooperating 
with  other  entities  in  the  development  or 
implementation  of  a  joint  plan.  An  entity 
wishing  to  join  with  other  entities  after 
its  initial  submission  may  do  so  by 
meeting  the  filing  requirements  of  this 
section. 

§  37.143    Paratransit  plan  Implementation. 

(a)  Each  entity  shall  begin 
implementation  of  its  complementary 
paratransit  plan,  pending  notice  from 
UMTA.  The  implementation  of  the  plan 
shall  be  consistent  with  the  terms  of  the 
plan,  including  any  specified  phase-in 
period. 

(b)  If  the  plan  contains  a  request  for  a 
wavier  based  on  undue  financial 
burden,  the  entity  shall  begin 
implementation  of  its  plan,  pending  a 
determination  on  its  waiver  request. 

§  37.145    State  comment  on  plans. 

Each  state  required  to  receive  plans 
under  §  37.135  of  this  part  shall: 

(a)  Ensure  that  all  applicable  section 
18  and  section  9  recipients  have 
submitted  plans. 

(b)  Certify  to  UMTA  that  all  plans 
have  been  received. 

(c)  Forward  tha  required  certification 
with  comments  on  each  plan  to  UMTA. 
The  plans,  with  comments,  shall  be 
submitted  to  UMTA  no  later  than  April 
1, 1992,  for  the  first  year  and  April  1 
annually  thereafter. 

(d)  The  State  shall  develop  comments 
to  on  each  plan,  responding  to  the 
following  points: 

(1)  Was  the  plan  filed  on  time? 

(2)  Does  the  plan  appear  reasonable? 

(3)  Are  there  circumstances  that  bear 
on  the  abihty  of  the  grantee  to  carry  out 
the  plan  as  represented?  If  yes,  please 
elaborate. 

(4)  Is  the  plan  consistent  with 
statewide  planning  activities? 

(5)  Are  the  necessary  anticipated 
financial  and  capital  resources 
identified  in  the  plan  accurately 
estimated? 

§  37. 1 47    Considerations  during  UMTA 
review. 

In  reviewing  each  plan,  at  a  minimum 
UMTA  will  consider  the  following: 

(a)  Whether  the  plan  was  filed  on 
time; 

(b)  Comments  submitted  by  the  state, 
if  applicable; 

(c)  Whether  the  plan  contains 
responsive  elements  for  each  component 
required  under  §  37.139  of  this  part; 
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(d)  Whether  the  plan,  when  viewed  in 
its  entirety,  provides  for  paratransit 
service  comparable  to  the  entity's  fixed 
route  service; 

(e)  Whether  the  entity  complied  with 
the  public  participation  efforts  required 
by  this  part;  and 

(f)  The  extent  to  which  efforts  were 
made  to  coordinate  with  other  public 
entities  with  overlapping  or  contiguous 
service  areas  or  jurisdictions. 

§  37.149    Disapproved  plans. 

(a)  If  a  plan  is  disapproved  in  whole 
or  in  part,  UMTA  will  specify  which 
provisions  are  disapproved.  Each  entity 
shall  amend  its  plan  consistent  with  this 
information  and  resubmit  the  plan  to  the 
appropriate  UMTA  Regional  Office 
within  90  days  of  receipt  of  the 
disapproval  letter. 

(b)  Each  entity  revising  its  plan  phall 
continue  to  comply  with  the  public 
participation  requirements  applicable  to 
the  initial  development  of  the  plan  (set 
out  in  §  37.137  of  this  part). 

§  37. 1 5 1    Waiver  for  undue  financial 
burden. 

If  compliance  with  the  service  criteria 
of  §  37.131  of  this  part  creates  an  undue 
financial  burden,  an  entity  may  request 
a  waiver  from  all  or  some  of  the 
provisions  if  the  entity  has  complied 
with  the  public  participation 
requirements  in  §  37.137  of  this  Part  and 
if  the  following  conditions  apply: 

(a)  At  the  time  of  submission  of  the 
initial  plan  on  January  26, 1992 — 

(1)  The  entity  determines  that  it 
cannot  meet  all  of  the  service  criteria  by 
January  26, 1997;  or 

(2)  The  entity  determines  that  it 
cannot  make  measured  progress  toward 
compliance  in  any  year  before  full 
compliance  is  required.  For  purposes  of 
this  part,  measured  progress  means 
implementing  milestones  as  scheduled, 
such  as  incorporating  an  additional 
paratransit  service  criterion  or 
improving  an  aspect  of  a  specific  service 
criterion. 

(b)  At  the  time  of  its  annual  plan 
update  submission,  if  the  entity  believes 
that  circumstances  have  changed  since 
its  last  submission,  and  it  is  no  longer 
able  to  comply  by  January  26, 1997,  or 
make  measured  progress  in  any  year 
before  1997,  as  described  in  paragraph 
(a)(2)  of  this  section. 

§  37.153    UIMTA  waiver  determination. 

(a)  The  Administrator  will  determine 
whether  to  grant  a  waiver  for  undue 
financial  burden  on  a  case-by-case 
basis,  after  considering  the  factors 
identified  in  §  37.155  of  this  part  and  the 
information  accompanying  the  request. 
If  necessary,  the  Administrator  will 


return  the  application  with  a  request  for 
additional  information. 

(b)  Any  waiver  granted  will  be  for  a 
limited  and  specified  period  of  time. 

(c)  If  the  Administrator  grants  the 
applicant  a  waiver,  the  Administrator 
will  do  one  of  the  following: 

(1)  Require  the  public  entity  to  provide 
complementary  paratransit  to  the  extent 
if  can  do  so  without  incurring  an  undue 
financial  burden.  The  entity  shall  make 
changes  in  its  plan  that  the 
Administrator  determines  are 
appropriate  to  maximize  the 
complementary  paratransit  service  that 
is  provided  to  ADA  paratransit  eligible 
individuals.  When  making  changes  to  its 
plan,  the  entity  shall  use  the  public 
participation  process  specified  for  plan 
development  and  shall  consider  first  a 
reduction  in  number  of  trips  provided  to 
each  ADA  paratransit  eligible  person 
per  month,  while  attempting  to  meet  all 
other  service  criteria. 

(2)  Require  the  public  entity  to  provide 
basic  complementary  paratransit 
services  to  all  ADA  paratransit  eligible 
individuals,  even  if  doing  so  would 
cause  the  public  entity  to  incur  an  undue 
financial  burden.  Basic  complementary 
paratransit  service  in  corridors  defined 
as  provided  in  §  37.131(a)  along  the 
public  entity's  key  routes  during  core 
service  hours. 

(i)  For  purposes  of  this  section,  key 
routes  are  defined  as  routes  along  which 
there  is  service  at  least  hourly 
throughout  the  day. 

(ii)  For  purposes  of  this  section,  core 
service  hours  encompass  at  least  peak 
periods,  as  these  periods  are  defined 
locally  for  fixed  route  service,  consistent 
writh  industry  practice. 

(3)  If  the  Administrator  determines 
that  the  public  entity  will  incur  an  undue 
financial  burden  as  the  result  of 
providing  basic  complementary 
paratransit  service,  such  that  it  is 
infeasible  for  the  entity  to  provide  basic 
complementary  paratransit  service,  the 
Administrator  shall  require  the  public 
entity  to  coordinate  with  other  available 
providers  of  demand  responsive  service 
in  the  area  served  by  the  public  entity  to 
maximize  the  service  to  ADA 
paratransit  eligible  individuals  to  the 
maximum  extent  feasible. 

§  37.155    Factors  in  decision  to  grant  an 
undue  financial  burden  waiver. 

(a)  In  making  an  undue  financial 
burden  determination,  the  UMTA 
Administrator  will  consider  the 
following  factors: 

(1)  Effects  on  current  fixed  route 
service,  including  reallocation  of 
accessible  fixed  route  vehicles  and 
potential  reduction  in  service,  measured 
by  service  miles; 


(2)  Average  number  of  trips  made  by 
the  entity's  general  population,  on  a  per 
capita  basis,  compared  with  the  average 
number  of  trips  to  be  made  by  registered 
ADA  paratransit  eligible  persons,  on  a 
per  capita  basis; 

(3)  Reductions  in  other  services, 
including  other  special  services; 

(4)  Increases  in  fares; 

(5)  Resources  available  to  implement 
complementary  paratransit  service  over 
the  period  covered  by  the  plan; 

(6)  Percentage  of  budget  needed  to 
implement  the  plan,  both  as  a 
percentage  of  operating  budget  and  a 
percentage  of  entire  budget; 

(7)  The  current  level  of  accessible 
service,  both  fixed  route  and 
paratransit; 

(8)  Cooperation/coordination  among 
area  transportation  providers; 

(9)  Evidence  of  increased  efficiencies, 
that  have  been  or  could  be  effectuated, 
that  would  benefit  the  level  and  quality 
of  available  resources  for 
complementary  paratransit  service;  and 

(10)  Unique  circumstances  in  the 
submitting  entity's  area  that  affect  the 
ability  of  the  entity  to  provide 
paratransit,  that  militate  against  the 
need  to  provide  paratransit,  or  in  some 
other  respect  create  a  circumstance 
considered  exceptional  by  the 
submitting  entity. 

(b)(1)  Costs  attributable  to 
complementary  paratransit  shall  be 
hmited  to  costs  of  providing  service 
specifically  required  by  this  part  to  ADA 
paratransit  eligible  individuals,  by 
entities  responsible  under  this  part  for 
providing  such  service. 

(2)  If  the  entity  determines  that  it  is 
impracticable  to  distinguish  between 
trips  mandated  by  the  ADA  and  other 
trips  on  a  trip-by-trip  basis,  the  entity 
shall  attribute  to  ADA  complementary 
paratransit  requirements  a  percentage  of 
its  overall  paratransit  costs.  This 
percentage  shall  be  determined  by  a 
statistically  vahd  methodology  that 
determines  the  percentage  of  trips  that 
are  required  by  this  part.  The  entity 
shall  submit  information  concerning  its 
methodology  and  the  data  on  which  its 
percentage  is  based  with  its  request  for 

a  waiver.  Only  costs  attributable  to 
ADA-mandated  trips  may  be  considered 
with  respect  to  a  request  for  an  undue 
financial  burden  waiver. 

(3)  Funds  to  which  the  entity  would  be 
legally  entitled,  but  which,  as  a  matter 
of  state  or  local  funding  arrangements, 
are  provided  to  another  entity  and  used 
by  that  entity  to  provide  paratransit 
service  which  is  part  of  a  coordinated 
system  of  paratransit  meeting  the 
requirements  of  this  part,  may  be 
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counted  in  determining  the  burden 
associated  with  the  waiver  request. 

§§  37. 1 57-37. 1 59    [  Reserved  ] 
Subpart  G— Provision  of  Service 

§37.161     Maintenance  of  accessible 
features:  General. 

(a)  Public  and  private  entities 
providing  transportation  services  shall 
maintain  in  operative  condition  those 
features  of  facilities  and  vehicles  that 
are  required  to  make  the  vehicles  and 
facilities  readily  accessible  to  and 
usable  by  individuals  with  disabilities. 
These  features  include,  but  are  not 
limited  to,  lifts  and  other  means  of 
access  to  vehicles,  securement  devices, 
elevators,  signage  and  systems  to 
facilitate  communications  with  persons 
with  impaired  vision  or  hearing. 

(b)  Accessibility  featiires  shall  be 
repaired  promptly  if  they  are  damaged 
or  out  of  order.  When  an  accessibility 
feature  is  out  of  order,  the  entity  shall 
take  reasonable  steps  to  accommodate 
individuals  with  disabilities  who  would 
otherwise  use  the  feature. 

(c)  This  section  does  not  prohibit 
isolated  or  temporary  interruptions  in 
service  or  access  due  to  maintenance  or 
repairs. 

§  37.163    Keeping  vehicle  lifts  in  operative 
condition:  Public  entities. 

(a)  This  section  applies  only  to  public 
entities  with  respect  to  lifts  in  non-rail 
vehicles. 

(b)  The  entity  shall  establish  a  system 
of  regular  and  frequent  maintenance 
checks  of  lifts  sufficient  to  determine  if 
they  are  operative. 

(c)  The  entity  shall  ensure  that  vehicle 
operators  report  to  the  entity,  by  the 
most  immediate  means  available,  any 
failure  of  a  lift  to  operate  in  service. 

(d)  Except  as  provided  in  paragraph 
(e)  of  this  section,  when  a  lift  is 
discovered  to  be  inoperative,  the  entity 
shall  take  the  vehicle  out  of  service 
before  the  beginning  of  the  vehicle's 
next  service  day  and  ensure  that  the  lift 
is  repaired  before  the  vehicle  returns  to 
service. 

(e)  If  there  is  no  spare  vehicle 
available  to  take  the  place  of  a  vehicle 
with  an  inoperable  lift,  such  that  taking 
the  vehicle  out  of  service  will  reduce  the 
transportation  service  the  entity  is  able 
to  provide,  the  public  entity  may  keep 
the  vehicle  in  service  with  an  inoperable 
lift  for  no  more  than  five  days  (if  the 
entity  serves  an  area  of  50,000  or  less 
population]  or  three  days  (if  the  entity 
serves  an  area  of  over  50,000  population] 
from  the  day  on  which  the  lift  is 
discovered  to  be  inoperative. 

(f)  In  any  case  in  which  a  vehicle  is 
operating  on  a  fixed  route  with  an 


inoperative  lift,  and  the  headway  to  the 
next  accessible  vehicle  on  the  route 
exceeds  30  minutes,  the  entity  shall 
promptly  provide  alternative 
transportation  to  individuals  with 
disabilities  who  are  unable  to  use  the 
vehicle  because  its  lift  does  not  work. 

§37.165    Lift  and  securement  use. 

(a)  This  section  applies  to  public  and 
private  entities. 

(b)  All  common  wheelchairs  and  their 
users  shall  be  transported  in  the  entity's 
vehicles  or  other  conveyances.  The 
entity  is  not  required  to  permit 
wheelchairs  to  ride  in  places  other  than 
designated  securement  locations  in  the 
vehicle,  where  such  locations  exist. 

(c)  (1)  For  vehicles  complying  with 
part  38  of  this  title,  the  entity  shall  use 
the  securement  system  to  secure 
wheelchairs  as  provided  in  that  Part. 

(2)  For  other  vehicles  transporting 
individuals  who  use  wheelchairs,  the 
entity  shall  provide  and  use  a 
securement  system  to  ensure  that  the 
wheelchair  remains  within  the 
securement  area. 

(3]  The  entity  may  require  that  an 
individual  permit  his  or  her  wheelchair 
to  be  secured. 

(d)  The  entity  may  not  deny 
transportation  to  a  wheelchair  or  its 
user  on  the  ground  that  the  device 
cannot  be  secured  or  restrained 
satisfactorily  by  the  vehicle's 
securement  system. 

(e)  The  entity  may  recommend  to  a 
user  of  a  wheelchair  that  the  individual 
transfer  to  a  vehicle  seat.  The  entity 
may  not  require  the  individual  to 
transfer. 

(f)  Where  necessary  or  upon  request, 
the  entity's  personnel  shall  assist 
individuals  with  disabilities  with  the  use 
of  securement  systems,  ramps  and  lifts. 
If  it  is  necessary  for  the  personnel  to 
leave  their  seats  to  provide  this 
assistance,  they  shall  do  so. 

(g)  The  entity  shall  permit  individuals 
with  disabilities  who  do  not  use 
wheelchairs,  including  standees,  to  use 
a  vehicle's  lift  or  ramp  to  enter  the 
vehicle. 

§  37.167    Other  service  requirements. 

(a]  This  section  applies  to  public  and 
private  entities. 

(b]  On  fixed  route  systems,  the  entity 
shall  announce  stops  as  follows: 

(1)  The  entity  shall  announce  at  least 
at  transfer  points  with  other  fixed 
routes,  other  major  intersections  and 
destination  points,  and  intervals  along  a 
route  sufficient  to  permit  individuals 
with  visual  impairments  or  other 
disabilities  to  be  oriented  to  their 
location. 


(2]  The  entity  shall  announce  any  stop 
on  request  of  an  individual  with  a 
disability. 

(c]  Where  vehicles  or  other 
conveyances  for  more  than  one  route 
serve  the  same  stop,  the  entity  shall 
provide  a  means  by  which  an  individual 
with  a  visual  impairment  or  other 
disability  can  identify  the  proper  vehicle 
to  enter  or  be  identified  to  the  vehicle 
operator  as  a  person  seeking  a  ride  on  a 
particular  route. 

(d]  The  entity  shall  permit  service 
animals  to  accompany  individuals  with 
disabilities  in  vehicles  and  facilities. 

(e]  The  entity  shall  ensure  that  vehicle 
operators  and  other  persormel  make  use 
of  accessibility-related  equipment  or 
features  required  by  part  38  of  this  title. 

(f]  The  entity  shall  make  available  to 
individuals  with  disabilities  adequate 
information  concerning  transportation 
services.  This  obligation  includes 
making  adequate  communications 
capacity  available,  through  accessible 
formats  and  technology,  to  enable  ustrs 
to  obtain  information  and  schedule 
service. 

(g]  The  entity  shall  not  refuse  to 
permit  a  passenger  who  uses  a  lift  to 
disembark  from  a  vehicle  at  any 
designated  stop,  unless  the  lift  cannot  be 
deployed,  the  lift  will  be  damaged  if  it  is 
deployed,  or  temporary  conditions  at  the 
stop,  not  imder  the  control  of  the  entity, 
preclude  the  safe  use  of  the  stop  by  all 
passengers. 

(h]  The  entity  shall  not  prohibit  an 
individual  with  a  disability  from 
traveling  with  a  respirator  or  portable 
oxygen  supply,  consistent  with 
applicable  Department  of 
Transportation  rules  on  the 
transportation  of  hazardous  materials 
(49  CFR  subtitle  B,  chapter  1,  subchapter 
C). 

(i]  The  entity  shall  ensure  that 
adequate  time  is  provided  to  allow 
individuals  with  disabilities  to  complete 
boarding  or  disembarking  from  the 
vehicle. 

§  37.169  Interim  requirements  for  over- 
the-road  bus  service  operated  by  private 
entitles. 

[a]  Private  entities  operating  over-the- 
road  buses,  in  addition  to  compliance 
with  other  applicable  provisions  of  this 
part,  shall  provide  accessible  service  as 
provided  in  this  section. 

(b]  The  private  entity  shall  provide 
assistance,  as  needed,  to  individuals 
with  disabilities  in  boarding  and 
disembarking,  including  moving  to  and 
from  the  bus  seat  for  the  purpose  of 
boarding  and  disembarking.  The  private 
entity  shall  ensure  that  personnel  are 
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trained  to  provide  this  assistance  safely 
and  appropriately. 

(c)  To  the  extent  that  they  can  be 
accommodated  in  the  areas  of  the 
passenger  compartment  provided  for 
passengers'  personal  effects, 
wheelchairs  or  other  mobility  aids  and 
assistive  devices  used  by  individuals 
with  disabilities,  or  components  of  such 
devices,  shall  be  permitted  in  the 
passenger  compartment.  When  the  bus 
is  at  rest  at  a  stop,  the  driver  or  other 
personnel  shall  assist  individuals  with 
disabilities  with  the  stowage  and 
retrieval  of  mobility  aids,  assistive 
devices,  or  other  items  that  can  be 
accommodated  in  the  passenger 
compartment  of  the  bus. 

(d)  Wheelchairs  and  other  mobility 
aids  or  assistive  devices  that  cannot  be 
accommodated  in  the  passenger 
compartment  (including  electric 
wheelchairs)  shall  be  accommodated  in 
the  baggage  compartment  of  the  bus, 


unless  the  size  of  the  baggage 
compartment  prevents  such 
accommodation. 

(e)  At  any  given  stop,  individuals  with 
disabilities  shall  have  the  opportunity  to 
have  their  wheelchairs  or  other  mobility 
aids  or  assistive  devices  stowed  in  the 
baggage  compartment  before  other 
baggage  or  cargo  is  loaded,  but  baggage 
or  cargo  already  on  the  bus  does  not 
have  to  be  off-loaded  in  order  to  make 
room  for  such  devices. 

(f)  The  entity  may  require  up  to  48 
hours'  advance  notice  only  for  providing 
boarding  assistance.  If  the  individual 
does  not  provide  such  notice,  the  entity 
shall  nonetheless  provide  the  service  if 
it  can  do  so  by  making  a  reasonable 
effort,  without  delaying  the  bus  service. 

§  37.171    Equivalency  requirement  for 
demand  responsive  service  operated  by 
private  entitles  not  primarily  engaged  In  the 
business  of  transporting  people. 

A  private  entity  not  primarily  engaged 
in  the  business  of  transporting  people 


which  operates  a  demand  responsive 
system  shall  ensure  that  its  system, 
when  viewed  in  its  entirety,  provides 
equivalent  service  to  individuals  with 
disabilities,  including  individuals  who 
use  wheelchairs,  as  it  does  to 
individuals  without  disabilities.  The 
standards  of  §  37.105  shall  be  used  to 
determine  if  the  entity  is  providing 
equivalent  service. 

§  37.173    Training  requirements. 

Each  public  or  private  entity  which 
operates  a  fixed  route  or  demand 
responsive  system  shall  ensure  that 
personnel  are  trained  to  proficiency,  as 
appropriate  to  their  duties,  so  that  they 
operate  vehicles  and  equipment  safely 
and  properly  assist  and  treat  individuals 
with  disabilities  who  use  the  service  in  a 
respectful  and  courteous  way,  with 
appropriate  attention  to  the  difference 
among  individuals  with  disabilities. 

BILUNG  CODE  4«10-«2— M 
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1. 


PURPOSE. 


This  document  sets  guidelines  for  accessibility  to 
buildings  andjacilities  by  individudis  with 
disabilities  under  the  Americans  with  Disabili- 
ties Act  (ADA)  of  1 990.  These  guidelines  are  to 
be  applied  durtry  the  des^n,  construction,  and 
alteration  of  buildings  andjacilities  covered  by 
Titles  n  and  m  of  the  ADA  to  the  extent  required 
by  regulations  issued  by  Federal  agencies, 
including  the  Department  of  Justice  and  the 
Department  of  Transportation,  under  the  ADA. 

The  technical  spec^ations  4.2  through  4.35,  of 
these  guidelines  are  the  same  as  those  of  the 
American  National  Standard  Institute's  docu- 
ment A117.1-1 980,  except  as  noted  in  this  text 
by  italics.  However,  sections  4.1.1  through  4.1.7 
and  sections  5  through  10  are  different  from 
ANSI  A 1 17.1  in  their  entirety  and  are  printed  In 
standard  type. 

The  illustrations  and  text  of  ANSI  A 1 1 7. 1  are 
reproduced  with  permission  from  the  American 
National  Standards  Institute.  Copies  of  the 
standard  may  be  purchased  from  the  American 
National  Standards  Institute  at  1430  Broadway, 
New  York,  New  York  10018. 


2. 


GENERAL. 


2.1  Provisions  for  Adults.  The  specifica- 
tions in  these  guidelines  are  based  upon  adult 
dimensions  and  anthropometrics. 

2.2*  Equivalent  Facilitation.  Departures 
from  particular  technical  and  scoping  require- 
ments of  this  guideline  by  the  use  of  other 
designs  and  technologies  are  permitted  where 
the  altematiue  designs  and  technologies  used 
will  provide  substantially  equivalent  or  greater 
access  to  and  usability  of  the  facility. 


3. 


MISCELLANEOUS 
INSTRUCTIONS  AND 
DEFINITIONS. 


3.1  Graphic  Conventions.  Graphic 
conventions  are  shown  in  Table  1.  Dimensions 
that  are  not  marked  minimum  or  maximum  are 
absolute,  unless  otherwise  indicated  in  the  text 
or  captions. 


Table  1 
Graphic  Conventions 


Convention 


[description 


36 


9 


230 

9  36 


230 


915 


max 

min 


Typical  dimension  line  showing  U.S.  customary  units 
(in  inches)  atxjve  the  line  and  SI  units  (in  millimeters) 
below 

Dimensions  for  short  distances  indicated  on 
extended  line 

Dimension  line  showing  alternate  dimensions 
required 

Direction  of  approach 

Maximum 

Minimum 

Boundary  of  clear  floor  area 

Centerline 
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3.4  General  Tennlnology 


3.2  Dimensional  Tolerances.  All  dimen- 
sions are  subject  to  conventional  building 
industry  tolerances  for  fleld  conditions. 

3.3  Notes.  The  text  of  these  gutdelines  does 
not  contain  notes  or  footnotes.  Additional 
information,  explanations,  and  advisory  materi- 
als are  located  in  the  Appendix.  Paragraphs 
marked  with  an  asterisk  have  related,  non- 
mandatory  materlcil  In  the  Appendix.  In  the 
Appendix,  the  corresponding  paragraph 
numbers  are  preceded  by  an  A. 

3.4  General  Terminology. 

comply  with.  Meet  one  or  more  specifications 
of  these  guidelines. 

If.  if  ■■■  then.  Denotes  a  specification  that 
applies  only  when  the  conditions  described 
are  present. 

mav.  Denotes  an  option  or  alternative. 

shall.  Denotes  a  mandatory  specification  or 
requirement. 

should.  Denotes  an  advisory  specification  or 
recommendation. 

3.5  Definitions. 

Acceg«  Alale.  An  accessible  pedestrian  space 
between  elements,  such  as  parking  spaces, 
seating,  and  desks,  that  provides  clearances 
appropriate  for  use  of  the  elements. 

Accegglble.  Describes  a  site,  building,  facility, 
or  portion  thereof  that  complies  with  these 
guidelines. 

Accegglble  Element.  An  element  specified  by 
these  guidelines  (for  example,  telephone,  con- 
trols, and  the  like). 

Accegglble  Ronte.  A  continuous  unobstructed 
path  coimecting  all  accessible  elements  £uid 
spaces  of  a  building  or  facility.  Interior  acces- 
sible routes  may  Include  corridors,  floors, 
ramps,  elevators,  lifts,  and  clear  floor  space  at 
fixtures.  E^erlor  accessible  routes  may  Include 
parking  access  aisles,  curb  ramps,  crosswalks 
al  vehicular  ways,  wedks.  ramps,  and  lifts. 


Accessible  Space.  Space  that  compiles  with 
these  guidelines. 

Adaptability.  The  ability  of  certain  building 
spaces  and  elements,  such  as  kitchen 
counters,  sinks,  and  grab  bars,  to  be  added 
or  altered  so  as  to  accommodate  the  needs  of 
individuals  with  or  without  disabUtUes  or  to 
accommodate  the  needs  of  persons  with 
different  types  or  degrees  of  disability. 

Additton.  An  expansion,  extension,  or  increase 
in  the  gross  floor  area  of  a  building  orfacHtty. 

AHminUtTBtlYe  Authority.  A  governmental 
agency  that  adopts  or  enforces  regulations  and 
guidelines  for  the  design,  construction,  or 
alteration  of  buildings  and  facilities. 

Alteration.  An  alteration  Is  a  change  to  a 
building  orfacUtty  made  by,  on  behalf  of,  or 
for  the  use  of  a  public  accommodation  or 
commercial  facility,  that  affects  or  could 
affect  the  usability  of  the  building  orfaciUty 
or  part  thereof.  Alterations  include,  but  are 
not  limited  to,  remodeling,  renouoHon,  rehabi- 
litation, reconstruction,  historic  restoration, 
changes  or  rearrangement  of  the  structural 
parts  or  elements,  and  changes  or  rearrange- 
ment in  the  plan  configuration  of  walls  and 
fidlheight  partUions.  Normal  maintenance, 
rerooflng,  painting  or  wallpc^)ering,  or  changes 
to  mechanical  and  electrical  systems  are  not 
alterations  unless  they  affect  the  usability  of 
the  building  or  facility. 

Area  of  Rescue  Assistance.  An  area,  which 
has  direct  access  to  an  extL  where  people  who 
are  unable  to  use  stairs  may  remain  temporarily 
tn  sc^ety  to  await  further  instructions  or  assis- 
tance during  emergency  evacuation 

Assembly  Area.  A  room  or  space  accommo- 
dating a  group  q/"  individuals  for  recreational, 
educational,  political,  social,  or  amusement 
purposes,  or  for  the  consumption  of  food  and 
drink. 

Automatic  Door.  A  door  equipped  with  a 
power-operated  mechanism  and  controls  that 
open  and  close  the  door  automatically  upon 
receipt  of  a  momentary  actuating  signal.  The 
switch  that  begins  the  automatic  cycle  may  be 
a  photoelectric  device,  floor  mat.  or  manual 
switch  (see  power-assisted  door). 
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WnllHlnf.  Any  structure  used  and  Intended  for 
supporting  or  sheltering  any  use  or  occupancy. 

ClrirlllgttoP  Path.  An  exterior  or  Interior  way 
of  passage  from  one  place  to  another  for  pedes- 
trians. Including,  but  not  limited  to,  walks, 
hallways,  courtyards,  stairways,  and  stair 
landings. 

Clear.  Unobstructed. 

Clear  Floor  Space.  The  minimum  unobstructed 
Jloor  or  ground  space  required  to  accommodate  a 
single,  stationary  wheelchair  and  occupant 

Closed  Circuit  Telephone.  A  telephone  with 
dedicated  line(s)  such  as  a  house  phone,  cour- 
tesy phone  or  phone  that  must  be  used  to  gain 
entrance  to  afacilUy. 

Common  Use.  Refers  to  those  Interior  and 
exterior  rooms,  spaces,  or  elements  that  are 
made  available  for  the  use  of  a  restricted  group 
of  people  (for  example,  occupants  of  a  homeless 
shelter,  the  occupcints  of  an  office  buUdlng,  or 
the  guests  of  such  occupants). 

Cross  Slope.  The  slope  that  Is  perpendicular  to 
the  direction  of  travel  (see  running  slope). 

Curb  RflmPi  A  short  ramp  cutting  through  a 
curb  or  built  up  to  It. 

Detectable  Warning.  A  standardized  surface 
feature  built  in  or  applied  to  walking  surfaces  or 
other  elements  to  warn  vtsually  impaired  people 
of  hazards  on  a  circulation  path. 

PVCliUng  Valti  a  single  unit  which  provides  a 
kitchen  or  food  preparation  area.  In  addition  to 
rooms  and  spaces  for  iMng,  bathing,  sleeping, 
and  the  like.  DwelUng  units  include  a  single 
family  home  or  a  townhouse  used  as  a  transient 
group  home;  an  apartment  building  used  as  a 
shelter:  guestrooms  in  a  hotel  that  provide 
sleeping  accommodations  and  food  preparation 
areas;  and  other  sirrUlar  facilities  used  on  a 
transient  basis.  For  purposes  of  these  guide- 
lines, use  of  the  term  'Dwellir^  Unit'  does  not 
imply  the  unit  is  used  as  a  residence. 

Egresa.  M^«"«  »f  A  continuous  and  urwb- 
structed  way  of  exit  travelfrom  any  point  in  a 
building  or  facility  to  a  public  way.  A  means  of 
egress  comprises  vertical  and  horizontal  travel 


and  may  irvclude  intervening  room  spaces, 
doorways,  hallways,  corridors,  passageways, 
balconies,  ramps,  stairs,  ericlosures,  lobbies, 
horizontal  exits,  courts  and  yards.  An  accessible 
means  of  egress  ts  one  that  complies  with  these 
guidelines  and  does  not  include  stairs,  steps,  or 
escalators.  Areas  of  rescue  assistance  or  evacu- 
ation elevators  may  be  included  as  part  of 
accessible  means  of  egress. 

Element.  An  architectural  or  mechanical  compo- 
nent of  a  buUdtry,  facility,  space,  or  site,  e.g.. 
telephone,  curb  ramp,  door,  drinking  fountain 
seating,  or  water  closet 

Entrance.  Any  access  point  to  a  buUding  or 
portion  of  a  buUdIng  or  facility  used  for  the 
purpose  of  entering.  An  entrance  includes  the 
approach  walk,  the  vertical  access  leading  to 
the  entraivce  platform,  the  entrance  platform 
itself,  vestibules  tf provided,  the  entry  dooris) 
orgate(s),  and  the  hardware  of  the  entry  dooris) 
or  gate(s). 

Facility.  All  or  any  portion  of  buildings,  struc- 
tives.  site  improvements,  complexes,  equipment 
roads,  walks,  passageways,  parking  lots,  or 
other  real  or  personal  property  located  on  a  site. 

Groiutd  Floor.  Any  occupiable  floor  less  than 
one  story  above  or  below  grade  with  direct 
access  to  grade.  A  budding  or  facility  always 
has  at  least  one  ground  floor  and  may  have 
more  than  one  groimd  floor  as  where  a  split 
level  entrance  has  been  provided  or  where  a 
building  is  budt  into  a  hillside. 

Mezzanine  or  Mezzanine  Floor.  That  portion 
of  a  story  which  is  an  intermediate  floor  level 
placed  within  the  story  and  havirm  occupiable 
space  above  arui  below  its  floor. 

f/[fHf^^A  CrosBlng.  A  crosswalk  or  other  Iden- 
tified path  Intended  for  pedestrian  use  In 
crossing  a  vehicular  way. 

MuKlfrmnr  nw^lHnf  -  Any  building  containing 
more  than  two  dwelling  units. 

Occupiable.  A  room  or  enclosed  space  designed 
for  human  occupancy  in  which  individuals 
congregate  for  amusement,  educational  or 
similar  purposes,  or  in  which  occupants  are 
engaged  at  labor,  and  which  is  equipped  with 
means  of  egress,  light  and  ventilation. 
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Operable  Part.  A  part  of  a  piece  of  equipment 
or  appliance  used  to  Insert  or  withdraw  objects, 
or  to  activate,  deactivate,  or  adjust  the  equip- 
ment or  appliance  (for  example,  coin  slot, 
pushbutton,  handle). 

Path  ofTraveL  (Reserved). 

Power-agglated  Door.  A  door  used /or  hitman 
passage  with  a  mechanism  that  helps  to  open 
the  door,  or  relieves  the  opening  resistance  of  a 
door,  upon  the  activation  of  a  switch  or  a 
continued  force  applied  to  the  door  Itself. 

Public  Uae.  Describes  Interior  or  exterior 
rooms  or  spaces  that  are  made  available  to  the 
general  public.  Public  use  may  be  provided  at  a 
building  or  facility  that  Is  privately  or  publicly 
owned. 

Ramp.  A  walking  surface  which  has  a  running 
slope  greater  than  1 :20. 

Running  Slope.  The  slope  that  is  parallel  to 
the  direction  of  travel  (see  cross  slope). 

Service  Entrance.  An  entrance  Intended 
primarily  for  delivery  of  goods  or  services. 

Signage.  Displayed  verbal,  symbolic,  tactile, 
and  pictorial  information. 

Sitfii  A  p£ux:el  of  land  bounded  by  a  property 
line  or  a  designated  portion  of  a  public  right-of- 
way. 

Site  Improvement.  Landscaping,  paving  for 
pedestrian  and  vehicular  ways,  outdoor  light- 
ing, recreational  facilities,  and  the  like,  added 
to  a  site. 

SleenlBf  Aft«>ninm<Mliitiofi«   Rooms  in  which 
people  sleep:  for  example,  dormitory  and  hotel 
or  motel  guest  rooms  or  suites. 

Space.  A  definable  area,  e.g.,  room,  toilet  room, 
hall,  assembly  area,  entrance,  storage  room, 
alcove,  courtyard,  or  lobby. 

StQDU  T^^t  portion  of  a  building  included 
between  the  upper  surface  of  a  floor  and  upper 
surface  of  the  floor  or  roof  next  above.  If  such 


portion  of  a  buMJng  does  not  include  occupiable 
space,  it  is  not  considered  a  story  for  purposes 
of  these  guidelines.  There  may  be  more  than  one 
floor  level  within  a  story  as  In  the  case  of  a 
mezzanine  or  mezzanines. 

Stmctnral  Frame.  The  structural  frame  shall 
be  considered  to  be  the  columns  and  the 
girders,  beams,  trusses  and  spandrels  having 
direct  cormectlons  to  the  columns  and  aU  other 
members  which  are  essential  to  the  stability  of 
the  building  as  a  whole. 

Tactile.  Describes  an  object  that  can  be 
perceived  using  the  sense  of  touch. 

Text  Telephone.  Machinery  or  equipment  that 
employs  tnleractive  graphic  (Le.,  hjped)  commu- 
nications through  the  transmission  of  coded 
signals  across  the  standard  telephone  network. 
Text  telephones  can  include,  for  example, 
devices  known  as  TDD's  (telecommunicaOon 
display  devices  or  telecommunication  devices 
for  deaf  persons)  or  computers. 

Transient  Lodging.  A  building,  facility,  or 
portion  thereof,  excluding  inpatient  medical  care 
facilities,  that  contains  one  or  more  dwelling 
units  or  sleeping  accommodations.  Transient 
lodging  may  Include,  but  is  not  limited  to, 
resorts,  group  homes,  hotels,  motels,  and 
dormitories. 

Vehicular  WBYi  a  route  intended  for  vehicular 
trafllc.  such  as  a  street,  driveway,  or  parking 
lot. 

3£alki  An  exterior  pathway  with  a  prepared 
surface  intended  for  pedestrian  use,  including 
general  pedestrian  areas  such  as  plazas  and 
courts. 

NOTE:  SecUons  4.1.1  through  4.1.7  are  differ- 
ent from  ANSI  Al  17. 1  in  their  entirety  and  are 
printed  in  standard  type  (ANSI  A117. 1  does  not 
include  scoping  provisions). 
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4. 


ACCESSIBLE  ELEBIENTS 
AND  SPACES:  SCOPE  AND 
TECHNICAL 
REQUIREBIENTS. 


4.1  Minimum  Requirements 
4. 1 . 1  *  Application. 

(1)  General.  All  areas  of  newly  designed  or 
newly  constructed  buildings  and  facilities 
required  to  be  accessible  by  4. 1.2  and  4. 1.3 
and  altered  portions  of  existing  buildings  and 
facilities  required  to  be  accessible  by  4. 1 .6  shaU 
comply  with  these  guidelines,  4.1  through  4.35, 
unless  otherwise  provided  in  this  section  or  as 
modified  in  a  special  application  section. 

(2)  Application  Based  on  Building  Use. 
Special  application  sections  5  through  10 
provide  additional  requirements  for  restaurants 
and  cafeterias,  medical  care  facilities,  business 
and  mercantile,  libraries,  accessible  transient 
lodging,  and  transportation  facilities.  When  a 
building  or  facility  contains  more  than  one  use 
covered  by  a  special  application  section,  each 
portion  shall  comply  with  the  requirements  for 
that  use. 

(3)*  Areas  Used  Only  by  Employees  as  Work 
Areas.  Areas  that  are  used  only  as  work  areas 
shall  be  designed  and  constructed  so  that 
Individuals  with  disabilities  can  approach, 
enter,  and  exit  the  areas.  These  guidelines  do 
not  require  that  any  areas  used  only  as  work 
areas  be  constructed  to  permit  maneuvering 
within  the  work  area  or  be  constructed  or 
equipped  (i.e.,  with  racks  or  shelves)  to  be 
accessible. 

(4)  Temporary  Structures.  These  guidelines 
cover  temporary  buildings  or  facilities  as  well 
as  permanent  facilities.  Temporary  buildings 
and  facilities  are  not  of  permanent  construction 
but  are  extensively  used  or  are  essential  for 
public  use  for  a  period  of  time.  E^xamples  of 
temporary  buildings  or  facilities  covered  by 
these  guidelines  include,  but  are  not  limited  to: 
reviewing  stands,  temporary  classrooms, 
bleacher  areas,  exhibit  areas,  temporary  bank- 
ing facilities,  temporary  health  screenlrig 
services,  or  temporary  safe  pedestrian  passage- 
ways around  a  construction  site.  Structures, 


sites  and  equipment  directly  associated  with 
the  actual  processes  of  construction,  such  as 
scaffolding,  bridging,  materials  hoists,  or 
construction  trailers  are  not  Included. 

(5)  General  Exceptions. 

(a)  In  new  construction,  a  person  or  entity 
is  not  required  to  meet  fully  the  requirements 
of  these  guidelines  where  that  person  or  entity 
can  demonstrate  that  it  Is  structurally  imprac- 
ticable to  do  so.  Full  complUmce  will  be  consid- 
ered structurally  Impracticable  only  In  those 
rare  circumstances  when  the  unique  character- 
istics of  terrain  prevent  the  incorporation  of 
accessibility  features.  If  full  compliance  with 
the  requirements  of  these  guidelines  Is  struc- 
turally impracticable,  a  person  or  entity  shall 
comply  with  the  requirements  to  the  extent  It  is 
not  structurally  Impracticable.  Any  portion  of 
the  building  or  facility  which  can  be  made 
accessible  shall  comply  to  the  extent  that  It  is 
not  structurally  impracticable. 

(b)  Accessibility  Is  not  required  to  (1)  obser- 
vation galleries  used  primarily  for  security 
purposes;  or  (II)  In  non-occuplable  spaces 
accessed  only  by  ladders,  catwalks,  crawl 
spaces,  very  narrow  passageways,  or  freight 
(non-passenger)  elevators,  and  frequented  only 
by  service  personnel  for  repair  purposes;  such 
spaces  include,  but  are  not  limited  to,  elevator 
pits,  elevator  penthouses,  piping  or  equipment 
catwalks. 

4.1.2  Accessible  Slt^  and  Exterior 
Facilities:  New  Construction.  An  acces- 
sible site  shall  meet  the  following  minimum 
requirements: 

(1)  At  least  one  accessible  route  complying 
with  4.3  shall  be  provided  within  the  boundsuy 
of  the  site  from  public  transportation  stops, 
accessible  parking  spaces,  passenger  loading 
zones  if  provided,  and  public  streets  or  side- 
walks, to  an  accessible  building  entrance. 

(2)  At  least  one  accessible  route  complying 
with  4.3  shall  connect  accessible  buildings, 
accessible  facilities,  accessible  elements,  and 
accessible  spaces  that  are  on  the  same  site. 

(3)  All  objects  that  protrude  from  surfaces 
or  posts  into  circulation  paths  shall  comply 
with  4.4. 
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(4)  Ground  surfaces  along  accessible  routes 
and  In  accessible  spaces  shall  comply  with  4.5. 

(5)  (a)  If  parking  spaces  are  provided  for  self- 
parking  by  employees  or  visitors,  or  both,  then 
accessible  spaces  complying  with  4.6  shall  be 
provided  In  each  such  parking  area  In  conform- 
ance with  the  table  below.  Spaces  required  by 
the  table  need  not  be  provided  In  the  particular 
lot.  They  may  be  provided  In  a  different  location 
If  equivalent  or  greater  accessibility,  in  terms  of 
distance  from  an  accessible  entrance,  cost  and 
convenience  Is  ensured. 


Required 

Total  Parkinc 

Minimiiin  Number 

in  Lot 

of  Accessible  Spaces 

1   to 

25 

1 

26  to 

50 

2 

51   to 

75 

3 

76  to 

100 

4 

101   to 

150 

5 

151   to 

200 

6 

201   to 

300 

7 

301    to 

400 

8 

401   to 

500 

9 

501   to 

1000 

2  percent  of  totcil 

1001  and 

over 

20  plus  1  for  each 
100  over  1000 

Except  as  provided  toi  (b),  access  aisles  adjacent 
to  accessible  spaces  shall  be  60  In  (1525  mm) 
wide  minimum. 

(b)  One  In  every  eight  accessible  spaces,  but 
not  less  than  one,  shall  be  served  by  an  access 
aisle  96  In  (2440  mm)  wide  minimum  and  shall 
be  designated  "van  accessible'  as  required  by 
4.6.4.  The  vertical  clearance  at  such  spaces 
shall  comply  with  4.6.5.  All  such  spaces  may 
be  grouped  on  one  level  of  a  parkliig  structure. 

EXCEPTION:  Provision  of  all  required  peu-king 
spaces  in  conformance  with  "Universal  Parking 
Design"  (see  appendix  A4.6.3)  is  permitted. 

(c)  If  passenger  loading  zones  are  provided, 
then  at  least  one  passenger  loading  zone  shall 
comply  with  4.6.6. 

(d)  At  facilities  providing  mediccil  care  and 
other  services  for  persons  with  mobility  Impair- 
ments, parking  spaces  complying  with  4.6  shall 


be  provided  In  accordance  with  4. 1 .2(5)(a) 
except  as  follows: 

(I)  OutpaUent  units  and  facillUes:  10 
percent  of  the  total  number  of  parking  spaces 
provided  serving  each  such  outpatient  unit  or 
facility: 

(II)  Units  and  facilities  that  specialize  in 
treatment  or  services  for  persons  with  mobility 
impairments:  20  percent  of  the  total  number  of 
parking  spaces  provided  serving  each  such  unit 
or  facility. 

(e)*Valet  parking:  Valet  parking  facilities 
shall  provide  a  passenger  loading  zone  comply- 
ing with  4.6.6  located  on  an  accessible  route  to 
the  entrance  of  the  facility.  Paragraphs  5(a), 
5(b),  and  5(d)  of  this  section  do  not  apply  to 
valet  parking  facilities. 

(6)  If  toilet  facilities  are  provided  on  a  site, 
then  each  such  public  or  common  use  toilet 
facility  Shan  comply  with  4.22.  If  bathing 
facilities  are  provided  on  a  site,  then  each  such 
public  or  common  use  bathing  facility  shall 
comply  with  4.23. 

For  single  user  portable  toilet  or  bathing  units 
clustered  at  a  single  location,  at  least  5%  but 
no  less  than  one  toilet  unit  or  bathing  unit 
complying  with  4.22  or  4.23  shall  be  Installed 
at  each  cluster  whenever  typical  inaccessible 
units  are  provided.  Accessible  units  shall  be 
Identified  by  the  International  Symbol  of 
Accessibility. 

EIXCEPTION:  Portable  toilet  units  at  construc- 
tion sites  used  exclusively  by  construction 
personnel  are  not  required  to  comply  with 
4.1.2(6). 

(7)  Building  Signage.  Signs  which  designate 
permanent  rooms  and  spaces  shall  comply  with 
4.30.1,  4.30.4.  4.30.5  and  4.30.6.  Other  signs 
which  provide  direction  to,  or  information 
about,  functional  spaces  of  the  building  shall 
compty  with  4.30.1,  4.30.2,  4.30.3,  and  4.30.5. 
Elements  and  spaces  of  accessible  facilities 
which  shall  be  Identified  by  the  International 
Symbol  of  Accessibility  and  which  shall  comply 
with  4.30.7  are: 

(a)  Parking  spaces  designated  as  reserved 
for  individuals  with  disabilities: 
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(b)  Accessible  passenger  loading  zones; 

(c)  Accessible  entrances  when  not  all  are 
accessible  (Inaccessible  entrances  shall  have 
directional  signage  to  indicate  the  route  to  the 
nearest  accessible  entrance); 

(d)  Accessible  toilet  and  bathing  facilities 
when  not  all  are  accessible. 

4.1.3  Accessible  Buildings:  New 
Construction.  Accessible  buUdlngs  and 
facilities  shall  meet  the  following  minimum 
requirements: 

(1)  At  least  one  accessible  route  complying 
with  4.3  shall  connect  accessible  building  or 
facility  entrances  with  all  accessible  spaces  and 
elements  within  the  building  or  facility. 

(2)  All  objects  that  overhang  or  protrude  into 
circulation  paths  shjdl  comply  with  4.4. 

(3)  Ground  and  floor  surfaces  along  acces- 
sible routes  and  In  accessible  rooms  and 
spaces  shall  comply  with  4.5. 

(4)  Interior  and  exterior  stairs  connecting 
levels  that  are  not  connected  by  an  elevator, 
ramp,  or  other  accessible  means  of  vertical 
access  shall  comply  with  4.9. 

(5)*  One  passenger  elevator  complying  with 
4.10  shall  serve  each  level.  Including  mezza- 
nines. In  all  multi-story  buildings  and  facilities 
unless  exempted  below.  If  more  than  one 
elevator  is  provided,  each  full  passenger  eleva- 
tor shall  comply  with  4. 10. 

EXCEPTION  1:  Elevators  are  not  required  in 
facilities  that  are  less  than  three  stories  or  that 
have  less  than  3000  square  feet  per  story 
unless  the  building  Is  a  shopping  center,  a 
shopping  mall,  or  the  professional  office  of  a 
health  care  provider,  or  another  type  of  facility 
as  determined  by  the  Attorney  General.  The 
elevator  exemption  set  forth  In  this  paragraph 
does  not  obviate  or  limit  In  any  way  the  obliga- 
tion to  comply  with  the  other  accessibility 
requirements  established  m  section  4.1.3.  For 
example,  floors  above  or  below  the  accessible 
ground  floor  must  meet  the  requirements  of 
this  section  except  for  elevator  service.  If  toilet 
or  bathing  facilities  are  provided  on  a  level  not 
served  by  an  elevator,  then  toilet  or  bathing 
facilities  must  be  provided  on  the  accessible 


ground  floor.  In  new  construction  If  a  building 
or  facility  Is  eligible  for  this  exemption  but  a 
full  passenger  elevator  Is  nonetheless  planned, 
that  elevator  shall  meet  the  requirements  of 
4. 10  and  shall  serve  each  level  In  the  building. 
A  full  passenger  elevator  that  provides  service 
from  a  garage  to  only  one  level  of  a  building  or 
facility  Is  not  required  to  serve  other  levels. 

EXCEPTION  2:  Elevator  pits,  elevator 
penthouses,  mechanical  rooms,  piping  or 
equipment  catwalks  are  exempted  from  this 
requirement. 

EXCEPTION  3:  Accessible  ramps  complying 
with  4.8  may  be  used  In  lieu  of  an  elevator. 

EXCEPTION  4:  Platform  lifts  (wheelchair  lifts) 
complying  with  4. 1 1  of  this  guideline  and 
applicable  state  or  local  codes  may  be  used  in 
lieu  of  an  elevator  only  under  the  following 
conditions: 

(a)  To  provide  an  accessible  route  to  a 
performing  area  In  an  assembly  occupancy. 

(b)  To  comply  with  the  wheelchair  viewing 
position  llne-of-sight  and  dispersion  require- 
ments of  4.33.3. 

(c)  To  provide  access  to  Incidental 
occupiable  spaces  and  rooms  which  are  not 
open  to  the  general  public  and  which  house 
no  more  than  five  persons,  including  but  not 
limited  to  equipment  control  rooms  and  pro- 
jection booths. 

(d)  To  provide  access  where  exlstliig  site 
constraints  or  other  constraints  make  use  of  a 
ramp  or  an  elevator  Infeaslble. 

(6)  Windows:  (Reserved). 

(7)  Doors: 

(a)  At  each  accessible  entrance  to  a  buUdlng 
or  facility,  at  least  one  door  shall  comply  with 
4.13. 

(b)  Within  a  building  or  facility,  at  least 
one  door  at  each  accessible  space  shall  compty 
with  4.13. 

(c)  Each  door  that  is  an  element  of  an 
accessible  route  shall  comply  with  4.13. 
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(d)  Each  door  required  by  4.3.10,  Egress, 
shall  comply  with  4. 13. 

(8)  In  new  construction,  at  a  minimum,  the 
requirements  In  (a)  and  (b)  below  shall  be 
satisfied  Independently: 

(a)(1)  At  least  50%  of  all  public  entrances 
(excluding  tl^ose  In  (b)  below)  must  be  acces- 
sible. At  least  one  must  be  a  ground  floor 
entrance.  Public  entrances  are  any  entrances 
that  are  not  loading  or  service  entrances. 

(11)  Accessible  entrances  must  be  pro- 
vided in  a  number  at  least  equivalent  to  the 
number  of  exits  required  by  the  applicable 
building/fire  codes.  (This  paragraph  does  not 
require  an  increase  In  the  total  number  of 
entrances  planned  for  a  facility.) 

(Hi)  An  accessible  entrance  must  be 
provided  to  each  tenancy  In  a  facility  (for 
example,  individual  stores  in  a  strip  shopping 
center). 

One  entrance  may  be  considered  as 
meeting  more  than  one  of  the  requirements  in 
(a).  Where  feasible,  accessible  entrances  shall 
be  the  entrances  used  by  the  majority  of  people 
visiting  or  working  In  the  building. 

(b)(1)  In  addition.  If  direct  access  is  provided 
for  pedestrians  from  an  enclosed  parking 
garage  to  the  building,  at  least  one  direct 
entrance  from  the  garage  to  the  building  must 
be  accessible. 

(11)  If  access  is  provided  for  pedestrians 
from  a  pedestrian  tunnel  or  elevated  walkway, 
one  entrance  to  the  building  from  each  tunnel 
or  walkway  must  be  accessible. 

One  entrance  may  be  considered  as  meet- 
ing more  than  one  of  the  requirements  in  (b). 

Because  entrances  also  serve  as  emer- 
gency exits  whose  proximity  to  all  parts  of 
buildings  and  facilities  is  essential,  it  Is  prefer- 
able that  all  entrances  be  accessible. 

(c)  If  the  only  entrance  to  a  building,  or 
tenancy  in  a  facility.  Is  a  service  entrance,  that 
entrance  shall  be  accessible. 

(d)  Entrances  which  are  not  accessible  shall 
have  directional  signage  complying  with  4.30. 1, 


4.30.2.  4.30.3,  and  4.30.5,  which  indicates  the 
location  of  the  nearest  accessible  entrance. 

(9)*  In  buildings  or  facilities,  or  portions  of 
buildings  or  facUitles,  required  to  be  accessible, 
accessible  means  of  egress  shall  be  provided  in 
the  same  number  as  required  for  exits  by  local 
building/life  safety  regulations.  Where  a  re- 
quired exit  from  an  occuplable  level  above  or 
below  a  level  of  accessible  exit  discharge  is  not 
accessible,  an  area  of  rescue  assistance  shall 
be  provided  on  each  such  level  (in  a  number 
equal  to  that  of  inaccessible  required  exits). 
Areas  of  rescue  assistance  shall  comply  with 
4.3. 1 1 .  A  horizontal  exit,  meeting  the  require- 
ments of  local  "bulldlng/life  safety  regulations, 
shall  satisfy  the  requirement  for  an  area  of 
rescue  assistance. 

EXCEPTION:  Areas  of  rescue  assistance  are 
not  required  in  buildings  or  facilities  having  a 
supervised  automatic  sprinkler  system. 

(10)»  Drinking  Fountains: 

(a)  Where  only  one  drinking  fountain  is 
provided  on  a  floor  there  shall  be  a  drinking   _ 
fountain  which  is  accessible  to  individuals  who 
use  wheelchairs  In  accordance  with  4. 15  and 
one  accessible  to  those  who  have  difficulty 
bending  or  stooping.  (This  can  be  accommo- 
dated by  the  use  of  a  "hl-lo"  founteiin;  by 
providing  one  fountain  accessible  to  those  who 
use  wheelchairs  and  one  fountain  at  a  stan- 
dard height  convenient  for  those  who  have 
difficulty  bending;  by  providing  a  fountain 
accessible  under  4. 15  and  a  water  cooler;  or 
by  such  other  means  as  would  achieve  tlie 
required  accessibility  for  each  group  on  each 
floor.) 

(b)  Where  more  than  one  drinking  fountain 
or  water  cooler  is  provided  on  a  floor,  50%  of 
those  provided  shall  comply  with  4. 15  and 
shall  be  on  an  accessible  route. 

(11)  Toilet  Facilities:  If  toilet  rooms  are 
provided,  then  each  public  and  common  use 
toilet  room  shall  comply  with  4.22.  Other  toilet 
rooms  provided  for  the  use  of  occupants  of 
specific  spaces  (i.e.,  a  private  toilet  room  for  the 
occupant  of  a  private  office)  shall  be  adaptable. 
If  bathing  rooms  are  provided,  then  each  public 
and  common  use  bathroom  shall  comply  with 
4.23.  Accessible  toilet  rooms  and  bathiiig 
facilities  shall  be  on  an  accessible  route. 
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(12)  Storage.  Shelving  and  Display  Units: 

(a)  If  fixed  or  built-in  storage  facilities  such 
as  cabinets,  shelves,  closets,  and  drawers  are 
provided  in  accessible  spaces,  at  least  one  of 
each  type  provided  shall  contain  storage  space 
complying  with  4.25.  Additional  storage  may  be 
provided  outside  of  the  dimensions  required  by 
4.25. 

(b)  Shelves  or  display  units  allowing  self- 
service  by  customers  in  mercantile  occupancies 
shall  be  located  on  an  accessible  route  comply- 
ing with  4.3.  Requirements  for  accessible  reach 
range  do  not  apply. 

(13)  Controls  and  operating  mechanisms  in 
accessible  spaces,  along  accessible  routes,  or 
as  parts  of  accessible  elements  (for  example, 
light  switches  and  dispenser  controls)  shall 
comply  with  4.27. 

( 14)  If  emergency  warning  systems  are 
provided,  then  they  shall  Include  both  audible 
alarms  and  visual  alarms  complying  with  4.28. 
Sleeping  accommodations  required  to  comply 
with  9.3  shall  have  an  alarm  system  complying 
with  4.28.  Emergency  warning  systems  in 
medical  care  facilities  may  be  modified  to  suit 
standard  health  care  alarm  design  practice. 

(15)  E>etectable  warnings  shall  be  provided  at 
locations  9s  specified  in  4.29. 

(16)  Building  Signage: 

(a)  Signs  which  designate  permanent  rooms 
and  spaces  shall  comply  with  4.30. 1,  4.30.4. 
4.30.5  and  4.30.6. 

(b)  Other  signs  which  provide  direction  to  or 
information  about  functional  spaces  of  the 
building  shall  comply  with  4.30. 1,  4.30.2, 
4.30.3,  and  4.30.5. 

EXCEPTION:  Building  directories,  menus,  and 
all  other  signs  which  are  temporary  are  not 
required  to  comply. 

(17)  Public  Telephones: 

(a)  If  public  pay  telephones,  public  closed 
circuit  telephones,  or  other  public  telephones 
are  provided,  then  they  shsill  comply  with 
4.31.2  through  4.31.8  to  the  extent  required  by 
the  following  table: 


number  of  each  type 

,ef  tdaphoiM  pterided 

OBMkeh  fleer 


Number  of  telephones 
reqnired  to  comply  with 
4.31.2  throoch  4.31.8' 


1  or  more  single  unit       1  per  floor 
1  banl^  1  per  floor 


2  or  more  banks* 


1  per  bank.  Accessible  unit 
may  be  Installed  as  a  single 
unit  In  proximity  (either 
visible  or  with  signage)  to 
the  t>ank.  At  least  one 
public  telephone  p>er  floor 
shall  meet  the  requirements 
for  a  forward  reach 
telephone'. 


'  Additional  public  telephones  may  be  installed 
at  any  height.  Unless  otherwise  specified, 
accessible  telephones  may  be  either  forward  or 
side  reach  telephones. 

*  A  bank  consists  of  two  or  more  adjacent 
public  telephones,  often  installed  as  a  unit. 

'  EXCEPTION:  For  exterior  installations  only,  if 
dial  tone  Qrst  service  is  available,  then  a  side 
reach  telephone  may  be  installed  Instead  of  the 
required  forward  reach  telephone  (i.e.,  one 
telephone  in  proximity  to  each  bank  shall 
comply  with  4.31). 

(b)*  All  telephones  required  to  be  accessible 
and  complying  with  4.31.2  through  4.31.8  shall 
be  equipped  with  a  volume  control.  In  addition, 
25  percent,  but  never  less  than  one.  of  all  other 
public  telephones  provided  shall  be  equipped 
with  a  volume  control  and  shall  be  dispersed 
among  all  types  of  public  telephones,  including 
closed  circuit  telephones,  throughout  the  build- 
ing or  facility.  Signage  complying  with  appli- 
cable provisions  of  4.30.7  shall  be  provided. 

(c)  The  following  shall  be  provided  in 
accordance  with  4.31.9: 

(i)  if  a  tot£il  number  of  four  or  more 
public  pay  telephones  (including  both  interior 
and  exterior  phones)  is  provided  at  a  site,  and 
at  least  one  is  in  an  interior  location,  then  at 
least  one  interior  public  text  telephone  shall 
be  provided. 

(U)  if  an  interior  public  pay  telephone  is 
provided  in  a  stadium  or  arena,  in  a  convention 
center,  in  a  hotel  with  a  convention  center,  or 
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In  a  covered  maQ.  at  least  one  Interior  public 
text  telephone  shall  be  provided  In  the  facility. 

(ill)  if  a  public  pay  telephone  Is  located 
in  or  adjacent  to  a  hospital  einei;gency  room, 
hospital  recovery  room,  or  hospital  waiting 
room,  one  public  text  telephone  shall  be  pro- 
vided at  each  such  location. 

(d)  Where  a  bank  of  telephones  in  the 
interior  of  a  building  consists  of  three  or  more 
public  pay  telephones,  at  least  one  public  pay 
telephone  in  each  such  bank  shall  be  equipped 
with  a  shelf  and  outlet  in  compliance  with 
4.31.9(2). 

(18)  If  fixed  or  built-in  seating  or  tables 
(Including,  but  not  limited  to.  study  canels  and 
student  laboratory  stations),  are  provided  In 
accessible  public  or  common  use  areas,  at  least 
five  percent  (5%).  but  not  less  than  one,  of  the 
fixed  or  built-in  seating  areas  or  tables  shall 
comply  with  4.32.  An  accessible  route  shall 
lead  to  and  through  such  fixed  or  built-in 
seating  areas,  or  tables. 

(19)*  Assembly  areas: 

(a)  In  places  of  assembly  with  fixed  seating 
accessible  wheelchair  locations  shall  comply 
with  4.33.2.  4.33.3.  and  4.33.4  and  shall  be 
provided  consistent  with  the  following  table: 


Capacity  of  Seating    Number  of  Required 
In  Assembly  Areas    Wheelchair  Locations 


4  to  25 

1 

26  to  50 

2 

51   to  300 

4 

301   to   500 

6 

over  500 

6.  plus  1  additional  space 

for  each  total  seating 

capacity  increase  of  100 

In  addition,  one  percent,  but  not  less  than  one, 
of  all  fixed  seats  shall  be  aisle  seats  with  no 
armrests  on  the  aisle  side,  or  removable  or 
folding  cumrests  on  the  aisle  side.  Each  such 
seat  shall  be  identified  by  a  sign  or  marker. 
Signage  notifying  patrons  of  the  availability  of 
such  seats  shall  be  posted  at  the  ticket  ofilce. 
Aisle  seats  are  not  required  to  comply  with 
4.33.4. 


(b)  This  paragraph  applies  to  assembly 
areas  where  audible  communications  are 
integral  to  the  use  of  the  space  (e.g..  concert 
and  lecture  halls,  playhouses  aiul  movie  the- 
aters, meeting  rooms,  etc.).  Such  assembly 
areas,  if  (1)  they  accommodate  at  least  50 
persons,  or  if  they  have  audio-amplification 
systems,  and  (2)  they  have  fixed  seating,  shaU 
have  a  permanently  installed  assistive  listening 
system  complying  with  4.33.  For  other  assem- 
bly areas,  a  permanently  installed  assistive 
listening  system,  or  an  adequate  number  of 
electrical  outlets  or  other  supplementary  wiring 
necessary  to  support  a  portable  assistive 
listening  system  shall  be  provided.  The  mini- 
mum nimiber  of  receivers  to  be  provided  shall 
be  equal  to  4  percent  of  the  total  number  of 
seats,  but  in  no  case  less  than  two.  Signage 
complying  with  applicable  provisions  of  4.30 
shall  be  installed  to  notify  patrons  of  the 
availability  of  a  listening  system. 

(20)  Where  automated  teller  machines 
(ATMs)  are  provided,  each  ATM  shall  comply 
with  the  requirements  of  4.34  except  where  two 
or  more  axe  provided  at  a  location,  then  only 
one  must  comply. 

EXCEPTION:  Drlve-up-only  automated  teller 
machines  are  not  required  to  comply  with 
4.27.2.  4.27.3  and  4.34.3. 

(21)  Where  dressing  and  fitting  rooms  are 
provided  for  use  by  the  general  public,  patients, 
customers  or  employees,  5  percent,  but  never 
less  than  one,  of  dressing  rooms  for  each  type 
of  use  In  each  cluster  of  dressing  rooms  shall 
be  accessible  and  shall  comply  with  4.35. 

Examples  of  types  of  dressing  rooms  are  those 
serving  different  genders  or  distinct  and  differ- 
ent functions  as  In  different  treatment  or 
examination  facilities. 

4.1.4  (Reserved). 

4.1.5  Accessible  Buildings:  Additions. 

Each  addition  to  an  existing  building  or  facility 
shall  be  regarded  as  an  alteration.  Each  space 
or  element  added  to  the  existing  building  or 
facility  shall  comply  with  the  applicable  provi- 
sions of  4. 1 . 1  to  4. 1 .3,  Minimum  Requirements 
(for  New  Construction)  and  the  applicable 
technical  specifications  of  4.2  through  4.35  and 
sections  5  through  10.  Each  addition  that 
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affects  or  could  affect  the  usability  of  an  area 
containing  a  prfmaiy  function  shall  comply 
with  4.1.6(2). 

4.1.6  Accessible  Buildings:  Alterations. 

(1)  General.  Alterations  to  existing  buildings 
and  facilities  shall  comply  with  the  following: 

(a)  No  alteration  shall  be  undertaken  which 
decreases  or  has  the  effect  of  decreasing  acces- 
sibility or  usability  of  a  building  or  facility 
below  the  requirements  for  new  construction  at 
the  time  of  alteration. 

(b)  ff  existing  elements,  spaces,  or  common 
areas  are  altered,  then  each  such  altered 
element,  space,  feature,  or  area  shall  comply 
with  the  applicable  provisions  of  4. 1 . 1  to  4. 1 .3 
Minimum  Requirements  (for  New  Construc- 
tion). If  the  applicable  provision  for  new  con- 
struction requires  that  an  element,  space,  or 
common  area  be  on  an  accessible  route,  the 
ziltered  element,  space,  or  common  jirea  is  not 
required  to  be  on  an  accessible  route  except  as 
provided  in  4.1.6(2)  (Alterations  to  an  Area 
Containing  a  Primary  Function.) 

(c)  If  alterations  of  single  elements,  when 
considered  together,  amount  to  an  alteration  of 
a  room  or  space  in  a  building  or  facility,  the 
entire  space  shall  be  made  accessible. 

(d)  No  alteration  of  an  existing  element, 
space,  or  area  of  a  building  or  facility  shall 
impose  a  requirement  for  greater  accessibility 
than  that  which  would  be  required  for  new 
construction.  For  example,  if  the  elevators  and 
stairs  in  a  building  are  being  altered  and  the 
elevators  are,  in  turn,  being  made  accessible, 
then  no  accessibility  modifications  are  required 
to  the  stairs  connecting  levels  connected  by  the 
elevator.  If  stair  modifications  to  correct  unsafe 
conditions  are  required  by  other  codes,  the 
modlflcatlons  shall  be  done  in  compliance  with 
these  guidelines  unless  technically  Infeasible. 

(e)  At  least  one  Interior  public  text  telephone 
complying  with  4.31.9  shall  be  provided  If: 

(1)  alterations  to  existing  buildings  or 
facilities  with  less  than  four  exterior  or  Interior 
public  pay  telephones  would  Increase  the  total 
number  to  four  or  more  telephones  with  at 
least  one  in  an  interior  location;  or 


(11)  alterations  to  one  or  more  exterior  or 
interior  public  pay  telephones  occur  in  an 
existing  building  or  facility  with  four  or  more 
public  telephones  with  at  least  one  in  an 
Interior  location. 

(f)  If  an  escalator  or  stair  is  planned  or 
installed  where  none  existed  previously  and 
major  structural  modifications  are  necessary 
for  such  installation,  then  a  means  of  acces- 
sible vertical  access  shall  be  provided  that 
complies  with  the  applicable  provisions  of  4.7, 
4.8.4.10,  or  4. 11. 

(g)  In  alterations,  the  requirements  of 
4.1.3(9),  4.3.10  and  4.3.11  do  not  apply. 

(h)*Entrances:  If  a  pl£mned  alteration 
entails  alterations  to  an  entrance,  and  the 
building  has  sm  accessible  entrance,  the  en- 
trance being  altered  is  not  required  to  comply 
with  4. 1.3(8).  except  to  the  extent  required  by 
4. 1.6(2).  If  a  particular  entrance  is  not  made 
accessible,  appropriate  accessible  signage 
indicating  the  location  of  the  nearest  accessible 
entrance(s)  shall  be  installed  at  or  near  the 
inaccessible  entrance,  such  that  a  person  with 
disabilities  will  not  be  required  to  retrace  the 
approach  route  from  the  inaccessible  entrance. 

(i)  It  the  alteration  work  Is  limited  solely 
to  the  electrical,  mechanical,  or  plumbing 
system,  or  to  hazardous  material  abatement, 
or  automatic  sprinkler  retrofitting,  and  does 
not  Involve  the  alteration  of  any  elements  or 
spaces  required  to  be  accessible  under  these 
guidelines,  then  4.1.6(2)  does  not  apply. 

(j)  EXCEPTION:  In  alteration  work.  If  com- 
pliance with  4. 1.6  is  technically  infeasible.  the 
alteration  shall  provide  accessibility  to  the 
maximum  extent  feasible.  Any  elements  or 
features  of  the  building  or  facility  that  are 
being  altered  and  can  be  made  accessible  shall 
be  made  accessible  within  the  scope  of  the 
alteration. 

Technicallv  Infeasible.  Means,  with  respect  to 
an  alteration  of  a  building  or  a  facility,  that  it 
has  little  likelihood  of  being  accomplished 
because  existing  structural  conditions  would 
require  removing  or  altering  a  load-bearing 
member  which  Is  an  essential  part  of  the  struc- 
tural frame;  or  because  other  existing  physical 
or  site  constraints  prohibit  modification  or 
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addition  of  elements,  spaces,  or  features  which 
are  in  full  and  strict  compliance  with  the  mini- 
mum requirements  for  new  construction  and 
which  are  necessary  to  provide  accessibility. 

(k)  EXCEPTION: 

(I)  These  guidelines  do  not  require  the 
installation  of  an  elevator  in  an  altered  facility 
that  is  less  than  three  stories  or  has  less  than 
3.000  square  feet  per  story  unless  the  building 
is  a  shopping  center,  a  shopping  mall,  the 
professional  ofDce  of  a  health  care  provider,  or 
another  type  of  facility  as  determined  by  the 
Attorney  General. 

(II)  The  exemption  provided  in  paragraph 
(1)  does  not  obviate  or  limit  in  any  way  the 
obligation  to  comply  with  the  other  accessibility 
requirements  established  in  these  guidelines. 
For  example,  alterations  to  floors  above  or 
below  the  ground  floor  must  be  accessible 
regardless  of  whether  the  altered  facility  has  an 
elevator.  If  a  facility  subject  to  the  elevator 
exemption  set  forth  in  paragraph  (i)  nonethe- 
less has  a  full  passenger  elevator,  that  elevator 
shall  meet,  to  the  maximum  extent  feasible,  the 
accessibility  requirements  of  these  guidelines. 

(2)  Alterations  to  an  Area  Containing  a 
Primary  Function:  In  addition  to  the  require- 
ments of  4. 1.6(1),  an  alteration  that  affects  or 
could  affect  the  usability  of  or  access  to  an  area 
containing  a  primary  function  shall  be  made  so 
as  to  ensure  that,  to  the  maximum  extent 
feasible,  the  path  of  travel  to  the  altered  area 
and  the  restrooms,  telephones,  and  drinking 
fountains  serving  the  altered  area,  are  readily 
accessible  to  and  usable  by  individuals  with 
disabilities,  unless  such  alterations  are  dispro- 
portionate to  the  overaU  alterations  in  terms  of 
cost  and  scope  (as  determined  under  criteria 
established  by  the  Attorney  General). 

(3)  Special  Technical  Provisions  for  Alter- 
ations to  Existing  Buildings  and  Facilities: 

(a)  Ramps:  Curb  ramps  and  interior  or 
exterior  ramps  to  be  constructed  on  sites  or 
in  existing  buildings  or  facilities  where  space 
limitations  prohibit  the  use  of  a  1:12  slope  or 
less  may  have  slopes  and  rises  as  follows: 

(1)  A  slope  between  1:10  and  1:12  is 
allowed  for  a  maximum  rise  of  6  inches. 


(11)  A  slope  between  1:8  and  1: 10  is 
allowed  for  a  maximum  rise  of  3  inches.  A 
slope  steeper  than  1 :8  is  not  allowed. 

(b)  Stairs:  Full  extension  of  handrails  at 
stairs  shall  not  be  required  in  alterations  where 
such  extensions  would  be  hazardous  or  impos- 
sible due  to  plan  configuration. 

(c)  Elevators: 

(I)  If  safety  door  edges  are  provided  in 
existing  automatic  elevators,  automatic  door 
reopening  devices  may  be  omitted  (see  4. 10.6). 

(II)  Where  existing  shaft  conftguratlon 
or  technical  infeaslbility  prohibits  strict  com- 
pliance with  4. 10.9.  the  minimum  car  plan 
dimensions  may  be  reduced  by  the  minimum 
amount  necessary,  but  in  no  case  shall  the 
inside  car  area  be  smaller  than  48  in  by  48  in. 

(ill)  Ekiuivalent  facilitation  may  be  pro- 
vided with  an  elevator  car  of  different  dimen- 
sions when  usability  can  be  demonstrated  and 
when  all  other  elements  required  to  be  acces- 
sible comply  with  the  applicable  provisions  of 
4. 10.  For  example,  an  elevator  of  47  in  by  69  in 
( 1195  mm  by  1755  mm)  with  a  door  opening  on 
the  narrow  dimension,  could  accommodate  the 
standard  wheelchair  clearances  shown  in 
Figure  4. 

(d)  Doors: 

(I)  Where  it  is  technically  infeasible  to 
comply  with  clear  opening  width  requirements 
of  4. 13.5,  a  projection  of  5/8  in  maximum  will 
be  permitted  for  the  latch  side  stop. 

(II)  If  existing  thresholds  are  3/4  in  high 
or  less,  and  have  (or  are  modified  to  have)  a 
beveled  edge  on  each  side,  they  may  remain. 

(e)  Toilet  Rooms: 

(1)  Where  it  is  technically  infeasible  to 
comply  with  4.22  or  4.23.  the  installation  of  at 
least  one  unisex  toilet/bathroom  per  floor, 
located  in  the  same  area  as  existing  toUet 
facilities,  will  be  permitted  in  lieu  of  modifying 
existing  toUet  facilities  to  be  accessible.  Each 
unisex  toilet  room  shall  contain  one  water 
closet  complying  with  4. 16  and  one  lavatory 
complying  with  4. 19.  and  the  door  shall  have 
a  privacy  latch. 
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(U)  Where  It  Is  technically  Infeaslble  to 
install  a  required  standard  stall  (Fig.  30(a)),  or 
where  other  codes  prohibit  reduction  of  the 
fixture  count  (i.e..  removal  of  a  water  closet  In 
order  to  create  a  double-wide  stall),  either 
alternate  stall  (Fig.  30(b))  may  be  provided  in 
lieu  of  the  standard  stall. 

(ill)  When  existing  toUet  or  bathing 
facilities  are  being  altered  and  £ire  not  made 
accessible,  signage  complying  with  4.30. 1 , 
4.30.2.  4.30.3.  4.30.5,  and  4.30.7  shall  be 
provided  indicating  the  location  of  the  nearest 
accessible  toilet  or  bathing  facility  within  the 
facility. 

(f)  Assembly  Areas: 

(1)  Where  it  is  technically  infeaslble  to 
disperse  accessible  seating  throughout  an 
altered  assembly  area,  accessible  seating  areas 
may  be  clustered.  E^ch  accessible  seating  area 
shall  have  provisions  for  companion  seating 
and  shall  be  located  on  an  accessible  route  that 
also  serves  as  a  means  of  emergency  egress. 

(U)  Where  it  Is  technically  infeaslble  to 
alter  all  performing  areas  to  be  on  an  accessible 
route,  at  least  one  of  each  type  of  performing 
area  shall  be  made  accessible. 

(g)  Platform  Lifts  (Wheelchair  Lifts):  In 
alterations,  platform  lifts  (wheelchair  lifts) 
complying  with  4. 1 1  iind  applicable  state  or 
local  codes  may  be  used  as  part  of  an  acces- 
sible route.  The  use  of  lifts  is  not  limited  to  the 
four  conditions  in  exception  4  of  4. 1 .3(5). 

(h)  Dressing  Rooms:  In  alterations  where 
technical  Infeaslblllty  can  be  demonstrated,  one 
dressing  room  for  each  sex  on  each  level  shall 
be  made  accessible.  Where  only  unisex  dress- 
ing rooms  are  provided,  accessible  unisex 
dressing  rooms  may  be  used  to  fulfill  this 
requirement. 

4.1.7  Accessible  Buildings:  Historic 
Preservation. 

(1)  AppUcablllty: 

(a)  General  Rule.  Alterations  to  a  qualified 
historic  building  or  facility  shall  comply  with 
4.1.6  Accessible  Buildings:  Alterations,  the 
applicable  technical  specifications  of  4.2 


through  4.35  and  the  applicable  special  appli- 
cation sections  5  through  10  unless  It  Is  deter- 
mined in  accordance  with  the  procedures  In 
4.1.7(2)  that  compliance  with  the  requirements 
for  accessible  routes  (exterior  and  interior), 
ramps,  entrances,  or  toilets  would  threaten  or 
destroy  the  historic  significance  of  the  building 
or  facility  in  which  case  the  alternative  require- 
ments in  4. 1.7(3)  may  be  used  for  the  feature. 

EXCEPTION:  (Reserved). 

(b)  Definition.  A  qualified  historic  building 
or  facility  Is  a  building  or  facility  that  is: 

(I)  Listed  in  or  eligible  for  listing  in  the 
National  Register  of  Historic  Places:  or 

(II)  Designated  as  historic  under  an 
appropriate  State  or  local  law. 

(2)  Procedures: 

(a)  Alterations  to  Qualified  Historic  Build- 
ings and  Facilities  Subject  to  Section  106  of  the 
National  Historic  Preservation  Act: 

(1)  SecUon  106  Process.  SecUon  106  of 
the  National  Historic  Preservation  Act  (16 
U.S.C.  470  fl  requires  that  a  Federal  agency 
with  Jurisdiction  over  a  Federal,  federally 
assisted,  or  federally  licensed  undertaking 
consider  the  effects  of  the  agency's  undertaking 
on  buildings  and  facilities  listed  in  or  eligible 
for  listing  in  the  National  Register  of  Historic 
Places  and  give  the  Advisory  Council  on  His- 
toric Preservation  a  reasonable  opportunity  to 
comment  on  the  undertaking  prior  to  approval 
of  the  undertaking. 

(U)  ADA  AppllcaUon.  Where  cilteraUons 
are  undertaken  to  a  qualified  historic  building 
or  facility  that  is  subject  to  section  106  of  the 
National  Historic  Preservation  Act,  the  Federal 
agency  with  Jurisdiction  over  the  undertaking 
shall  follow  the  section  106  process.  If  the 
State  Historic  Preservation  Officer  or  Advisory 
Council  on  Historic  Preservation  agrees  that 
compliance  with  the  requirements  for  acces- 
sible routes  (exterior  and  Interior),  ramps, 
entrances,  or  toilets  would  threaten  or  destroy 
the  historic  significance  of  the  building  or 
facility,  the  alternative  requirements  In 
4.1.7(3)  may  he  used  for  the  feature. 
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(b)  Alterations  to  Qualifled  Historic  Build- 
ings and  FacUlUes  Not  Subject  to  Section  106 
of  the  National  Historic  Preservation  Act.  Where 
alterations  are  undertaken  to  a  qualified  his- 
toric building  or  facility  that  Is  not  subject  to 
section  106  of  the  National  Historic  Preserva- 
tion Act,  if  the  entity  undertaking  the  alter- 
ations believes  that  compliance  with  the  re- 
quirements for  accessible  routes  (exterior  and 
interior),  ramps,  entrances,  or  toilets  would 
threaten  or  destroy  the  historic  significance  of 
the  building  or  facility  and  that  the  alternative 
requirements  In  4. 1.7(3)  should  be  used  for  the 
feature,  the  entity  should  consult  with  the 
State  Historic  PreservaUon  Officer.  If  the  State 
Historic  Preservation  Officer  agrees  that  com- 
pliance with  the  accessibility  requirements  for 
accessible  routes  (exterior  and  interior),  ramps, 
entrances  or  toilets  would  threaten  or  destroy 
the  historical  significance  of  the  building  or 
facility,  the  alternative  requirements  in  4. 1.7(3) 
may  be  used. 

(c)  Consultation  With  Interested  Persons. 
Interested  persons  should  be  Invited  to  partici- 
pate In  the  consultation  process,  including 
State  or  local  accessibility  officials,  individuals 
with  disabilities,  and  oiganlzatlons  represent- 
ing Individuals  with  disabilities. 

(d)  Certified  Local  Government  Historic  Pre- 
servation Programs.  Where  the  State  Historic 
Preservation  Officer  has  delegated  the  consulta- 
tion responsibility  for  purposes  of  this  section 
to  a  local  government  historic  preservation 
program  that  has  been  certified  in  accordance 
with  section  101(c)  of  the  National  Historic 
Preservation  Act  of  1966  (16  U.S.C.  470a  (c)) 
and  implementing  regulaUons  (36  CFR  61.5), 
the  responsibility  may  be  carried  out  by  the 
appropriate  local  government  body  or  official. 

(3)  Historic  Preservation:  Minimum 
Requirements: 

(a)  At  least  one  accessible  route  complying 
with  4.3  from  a  site  access  point  to  an  acces- 
sible entrance  shall  be  provided. 

E^CCEPTION:  A  ramp  with  a  slope  no  greater 
than  1:6  for  a  run  not  to  exceed  2  ft  (610  mm) 
may  be  used  as  part  of  an  accessible  route  to 
an  entrance. 


(b)  At  least  one  accessible  entrance  comply- 
ing with  4. 14  which  Is  used  by  the  public  shall 
be  provided. 

EXCEPTION:  If  it  is  determined  that  no 
entrance  used  by  the  public  can  comply  with 
4. 14,  then  access  at  any  entrance  not  used  by 
the  general  public  but  open  (unlocked)  with 
directional  signage  at  the  primary  entrance 
may  be  used.  The  accessible  entrance  shall 
also  have  a  notification  system.  Where  security 
is  a  problem,  remote  monitoring  may  be  used. 

(c)  If  toilets  are  provided,  then  at  least  one 
toilet  facility  complying  with  4.22  and  4. 1 .6 
shall  be  provided  along  an  accessible  route  that 
complies  with  4.3.  Such  toilet  facility  may  be 
unisex  in  design. 

(d)  Accessible  routes  from  an  accessible 
entrance  to  all  publicly  used  spaces  on  at  least 
the  level  of  the  accessible  entrance  shall  be 
provided.  Access  shall  be  provided  to  all  levels 
of  a  building  or  facility  in  compliance  with  4. 1 
whenever  practical. 

(e)  Displays  and  written  Information, 
documents,  etc.,  should  be  located  where 
they  can  be  seen  by  a  seated  person.  Ebdilbits 
and  signage  displayed  horizontally  (e.g..  open 
books),  should  be  no  higher  than  44  In 

( 1 120  mm)  above  the  floor  surface. 

NOTE:  The  technical  provisions  of  sections  4.2 
through  4.35  are  the  same  as  those  of  the 
American  National  Standard  Institute's  docu- 
ment Al  17. 1-1980,  except  as  noted  in  the  text. 

4.2  Space  Allowance  and  Reach 
Ranges. 

4.2.1*  Wheelchair  Passage  Width.  The 

minimum  clear  width  for  single  wheelchair 
passage  shall  be  32  inJ815  mm)  at  a  point  and 
36  In  (915  mm)  continuously  (see  Fig.  1  and 
24(e)). 

4.2.2  Width  for  Wheelchair  Passing.  The 

minimum  width  for  two  wheelchairs  to  pass  is 
60  in  (1525  mm)  (see  Fig.  2). 

4.2.3*  Wheelchair  Turning  Space.  The 

space  required  for  a  wheelchair  to  make  a  180- 
d^ree  turn  is  a  clear  space  of  60  in  ( 1 525  mm) 
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diameter  (see  Fig.  3(a))  or  a  T-shaped  space  (see 
Fig.  3(b)). 

4.2.4*  Clear  Floor  or  Ground  Space  for 
Wheelchairs. 

4.2.4. 1  Size  and  Approach.  The  minimum 
clear  floor  or  ground  space  required  to 
accommodate  a  single,  stationary  wheelchair 
and  occupant  Is  30  In  by  48  In  (760  mm  by 
1220  mm)  (see  Fig.  4(a)).  The  minimum  clear 
floor  or  ground  space  for  wheelchairs  may  be 
positioned  for  forward  or  parallel  approach  to 
an  object  (see  Fig.  4(b)  and  (c)).  Clear  floor  or 
ground  space  for  wheelchairs  may  be  part  of 
the  knee  space  required  under  some  objects. 

4.2.4.2  Relationship  of  ISaneuveiing 
Clearance  to  Wheelchair  Spaces.  One  full 
unobstructed  side  of  the  clear  floor  or  ground 
space  for  a  wheelchair  shall  adjoin  or  overlap 
an  accessible  route  or  adjoin  another  wheel- 
chair clear  floor  space.  If  a  clear  floor  space  Is 
located  In  an  alcove  or  otherwise  confined  on 
all  or  part  of  three  sides,  additional  maneuver- 
ing clearances  shall  be  provided  as  shown  In 
Fig.  4(d)  and  (e). 

4.2.4.3  SorfiBces  for  Wheelchair  Spaces. 

Clear  floor  or  ground  spaces  for  wheelchairs 
shall  comply  with  4.5. 

4.2.5*  Forward  Reach.  If  the  clear  floor 
space  only  cdlows  forward  approach  to  an 
object,  the  maximum  high  forward  reach 
allowed  shall  be  48  in  (1220  mm)  (see  Fig.  5(a)). 
The  minimum  low  forward  reach  1sl5tn 
(380  mm).  If  the  high  forward  reach  is  over  an 
obstruction,  reach  and  clearances  shall  be  as 
shown  In  Fig.  5(b). 

4.2.6*  Side  Reach,  if  the  clear  floor  space 
allows  parallel  approach  by  a  person  In  a 
wheelchair,  the  maximum  high  side  reach 
allowed  shall  be  54  In  (1370  mm)  and  the  low 
side  reach  shall  be  no  less  than  9  in  (230  mm) 
above  the  floor  (Fig.  6(a)  and  (b)).  If  the  side 
reach  is  over  an  obstruction,  the  reach  and 
clearances  shall  be  as  shown  in  Fig  6(c). 

4.3  Accessible  Route. 

4.3.1*  General.  All  walks,  halls,  corridors, 
aisles,  skywalks,  tunnels,  and  other  spaces 


J        32  min  I 


tt. 


36< 


915 


Fig.  1 
JVUnimum  Clear  Width 
for  Single  Wheelchair 


1S25 


>niin 


Fig.  2 

Minimum  Clear  Width 

for  Two  Wheelchairs 
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that  are  part  of  an  accessible  route  shall 
comply  with  4.3. 

4.3.2  Location. 

(1)  At  least  one  accessible  route  within  the 
boimdcuy  of  the  site  shall  be  provided  from 
public  transportaUon  stops,  accessible  parking, 
and  accessible  passenger  loading  zones,  and 
public  streets  or  sidewalks  to  the  accessible 
building  entrance  they  serve.  The  accessible 
route  shall  to  the  maximum  extent  Jeasihle, 
coincide  with  the  route  for  the  general  pubUc. 

(2)  At  least  one  accessible  route  shall  con- 
nect accessible  buildings.  faclllUes.  elements, 
and  spaces  that  are  on  the  same  site. 

(3)  At  least  one  accessible  route  shall  con- 
nect accessible  buUdlng  or  facility  entrances 
with  all  accessible  spaces  and  elements  and 
with  all  accessible  dwelling  units  within  the 
building  or  facility. 

(4)  An  accessible  route  shall  connect  at  least 
one  accessible  entrance  of  each  accessible 


dwelling  unit  with  those  exterior  and  interior 
spaces  and  faclliUes  that  serve  the  accessible 
dwelling  unit. 

4.3.3  Width.  The  minimum  clear  width  of  an 
accessible  route  shall  be  36  in  (915  mm)  except 
at  doors  (see  4.13.5  and  4.13.6).  If  a  person  in 
a  wheelchair  must  make  a  turn  around  an 
obstruction,  the  minimum  clear  width  of  the 
accessible  route  shall  be  as  shown  In  Fig.  7(a) 
and(b). 

4.3.4  Passing  Space.  If  an  accessible  route 
has  less  than  60  in  (1525  mm)  clear  width, 
then  passing  spaces  at  least  60  in  by  60  in 
(1525  mm  by  1525  mm)  shall  be  located  at 
reasonable  Intervals  not  to  exceed  200  ft  (61  m). 
A  T-intersecUon  of  two  corridors  or  walks  is  an 
acceptable  passing  place. 

4.3.5  Head  Room.  Accessible  routes  shall 
comply  with  4.4.2. 

4.3.6  Surface  Teartiu**.  The  surface  of  an 
accessible  route  shall  comply  with  4.5. 


12  mln 


36  min 


12  min 


oo 


601n  (1525mm)Dlameter  Space 


(b) 
T- Shaped  Space  for  180  Turns 


ng.3 
Wheelchair  Turning  Space 
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(a) 
Clear  Roor  Space 


NOTE:  x$  24  in  (610  mm 


30 


28 


30 


(b) 
Forward  Approach 


(c) 
Parallel  Approach 


1220 


NOTE:x$  15  in  (380  mm). 


(d) 


Clear  Roor  Space  In  Alcoves 


6 


MOTE:  If  X  >  24  In  (610  mm),  then  an  additional 
maneuvering  clearance  of  6  in  (150  mm)  shall  be 
provided  as  shown. 


^^ 

■t--  Jc^sr'^ 

48 

12 

1220 

305* 

NOTE:  If  X  >  15  in  (380  mm),  then  an  additional 
maneuvering  clearance  of  12  in  (305  mm)  shall  be 
provided  as  shown. 


(e) 


Additional  |v\aneuver1ng  Clearances  for  Alcoves 

Fig.  4 
Minimum  Clear  Roor  Space  for  Wheelchairs 
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(a) 
High  Forward  Reach  Limit 
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NOTE;  X  shall  be  <  25  In  (635  mm);  z  shall  be  ^  x.  When  x  <  20  in  (51 0  mm),  then  y  shall  be  48  in  ( 1220  mm)  maximum. 
When  X  Is  20  to  25  In  (51 0  to  635  mm),  then  y  shall  be  44  in  ( 1 1 20  mm)  maximum. 


(b) 
Maximum  Forward  Reach  over  an  Obstruction 


Rg.  5 
Forward  Reach 
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4.3.7  Slope 


(a) 
Clear  Floor  Space      Parallel  Approach 


(b) 
High  and  Low  Side  Reach  Limits 


(c) 
Maximum  Side  Reach  over  Obstruction 

Fig.  6 
Side  Reach 


4.3.7  Slope.  An  accessible  route  with  a 
running  slope  greater  than  1 :20  Is  a  ramp  and 
shall  comply  with  4.8.  Nowhere  shall  the  cross 
slope  of  an  accessible  route  exceed  1:50. 

4.3.8  Changes  In  Levels.  Changes  In  levels 
along  an  accessible  route  shall  comply  with 
4.5.2.  If  an  accessible  route  has  changes  In 
level  greater  than  1/2  in  (13  mm),  then  a  curb 


ramp.  ramp,  elevator,  or  platform  llfl  (as  permit- 
ted in  4.1.3  and  4.1.6)  shall  be  provided  that 
complies  with  4.7,  4.8,  4. 10,  or  4. 11,  respec- 
tively. An  accessible  route  does  not  Include 
stairs,  steps,  or  escalators.  See  definition  of 
"egress,  means  or  in  3.5. 

4.3.9  Doors.  Doors  along  an  accessible  route 
shall  comply  with  4. 13. 
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4.3.10*  Egress 


k 

A^ 

">. 

^1 — \? 

iT — I 

(a) 
WTum 


NOTE:  Dimensions  shown  apply  when  x  <  48  in  (1220  mm). 

(b) 
Turns  around  an  Obstruction 


^ 
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(c) 
Changes  in  level 


(d) 
Changes  in  level 


Fig.  7 
Accessible  Route 


4.3.10*  Egress.  Accessible  routes  serving  any 
accessible  space  or  element  shall  also  seive  as 
a  means  of  egress  for  emergencies  or  connect  to 
cm  accessible  area  of  rescue  assistance. 

4.3.1 1  Areas  qf  Rescue  Assistance. 

4.3.11 .1  Loctttion  and  Construction.  An  area 
of  rescue  asststcmce  shall  be  one  of  the  following: 


(1)  A  portion  of  a  stairway  Umdtng  within  a 
swokeproof  enclosure  (complying  with  local 
requirements). 

(2)  A  portion  of  an  exterior  exit  balcony  located 
immediately  adjacent  to  an  exit  stairway  when 
the  balcony  complies  with  local  requirements  for 
exterior  exit  balconies.  Openings  to  the  interior  of 
the  building  located  within  20  feet  (6  m)  of  the 
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area  of  rescue  assistance  shall  be  protected 
with  fire  assemblies  having  a  three-fourths  how- 
fire  protection  rating. 

13)  A  portion  of  a  one-hour  fire-resistive  corri- 
dor (complying  with  local  requirements  for  fire- 
resistive  constnu:tlon  and  for  openings)  Uxxited 
Immediately  adjacent  to  an  exit  enclosure. 

(4)  A  vestibule  located  immediately  adjacent 
to  an  exit  enclosure  arvd  constructed  to  the  same 
fire-resistive  standards  as  required  for  corridors 
and  openings. 

(5)  A  portion  of  a  stairway  landtng  within  an 
exit  enclosure  which  is  vented  to  the  exterkt 
and  is  separated  from  the  Interior  of  the  building 
with  not  less  than  one-how  fire-resistive  doors. 

(6)  When  approved  by  the  expropriate  local 
authority,  an  area  or  a  room  which  is  separated 
from  other  portions  of  the  buildtng  by  a  smoke 
barrier.  Smoke  barriers  shall  have  afire-resis- 
tive rating  of  not  less  than  one  how  and  shall 
completely  eru:lose  the  area  or  room.  Doors  In 
the  smoke  barrier  shall  be  tight-fitttr\g  smoke- 
and  drafi-control  assemblies  having  afire- 
protection  rating  of  not  less  than  20  minutes 
and  shall  be  self-closing  or  automatio  closing. 
The  area  or  room  shall  be  provided  with  an  exit 
directly  to  an  exit  encloswe.  Where  the  room 

or  area  exits  Into  an  exit  erwloswe  which  is 
required  to  be  of  more  than  one-hour  fire-resis- 
tive construction,  the  room  or  area  shall  have 
the  same  fire-resistive  construction,  iTVcluding 
the  same  opening  protection,  as  required  for 
the  adjacent  exit  encloswe. 

17)  An  elevator  lobby  when  elevator  shafts 
and  adjacent  lobbies  are  presswized  as  re- 
qulredfor  smokeproof  enclosures  by  local 
regulaOans  and  when  complying  wUh  require- 
ments herein  for  size,  commw^icaUon,  and 
signage.  Sw:h  presswization  system  shall  be 
activaled  by  smoke  detectors  on  each  floor 
located  In  a  maimer  approved  by  the  appropri- 
ate local  authority.  Presswization  equipment 
and  Us  duct  work  wUhIn  the  bulldiT^  shall  be 
separaiedfrom  other  portions  of  the  building  by 
a  minimum  two-how  fire-resistive  constructiorL 

4.3.11 .2  Size.  Each  area  of  rescue  assistance 
shall  provide  at  least  two  accessible  areas  each 
being  rvot  less  than  30  inches  by  48  inches 
(760  mm  by  1220  mm).  The  area  of  rescue 


assistance  shall  not  encroach  on  any  required 
exit  width.  The  total  number  of  such  30-Inch  by 
48-Inch  (760  mm  by  1220  mm)  areas  per  story 
shall  be  not  less  than  one  for  every  200  persons 
of  calculated  occupaivt  load  served  by  the  area 
of  rescue  assistance. 

EXCEPTION:  The  expropriate  local  authority 
may  reduce  the  minimum  number  of  30-inch  by 
48-inch  (760  mm  by  1220  mm)  areas  to  one  for 
each  area  of  rescue  assistance  on  floors  where 
the  occupant  load  is  less  than  200. 

4.3.1 1 .3*  Stairway  Width,  Each  stairway 
acyacent  to  an  area  of  rescue  assistance  shall 
have  a  minimum  clear  width  of  48  inches 
between  handrails. 

4.3.1 1 .4*  Two-way  Communication.  A 

method  of  two-way  communication,  wUh  both 
visible  and  audible  s^ncds.  shall  be  provided 
between  each  area  of  rescue  assistance  and  the 
primary  entry.  The  fire  department  or  appropri- 
ate local  authority  may  approve  a  location  other 
than  the  primary  entry. 

4.3.11 .5  Identification.  E:ach  area  of  rescue 
assistance  shall  be  identifted  by  a  sign  which 
states  "AREA  OF  RESCUE  ASSISTANCE"  and 
displays  the  inlenvatlonal  symbol  of  accessibil- 
ity. The  sign  shall  be  lllwnirva.ted  when  exit  sign 
illumination  is  required.  Signage  shall  also  be 
installed  at  all  Inaccessible  exits  and  where 
otherwise  necessary  to  clearly  indicate  the 
direction  to  areas  of  rescue  CLSsislance.  In  each 
area  of  rescue  asststance.  instructions  on  the 
use  of  the  area  under  emergency  conditions 
shall  be  posted  adjoining  the  two-way  communi- 
cation system. 

4.4  Protruding  Objects. 

4.4. 1*  General.  Objects  projecting  from  walls 
(for  example,  telephones)  with  their  leading 
edges  between  27  in  and  80  In  (685  mm  and 
2030  mm)  above  the  finished  floor  shall  pro- 
trude no  more  than  4  In  (100  mm)  Into  walks, 
halls,  corridors,  peissageways,  or  aisles  (see 
Fig.  8(a)).  Objects  mounted  with  their  leading 
edges  at  or  below  27  In  (685  mm)  above  the 
finished  floor  may  protrude  smy  amount  (see 
Fig.  8(a)  and  (b)).  Free-standing  objects 
mounted  on  posts  or  pylons  may  overhang 
12  In  (305  mm)  maximum  from  27  In  to  80  In 
(685  mm  to  2030  mm)  above  the  ground  or 
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4.4  Protruding  Objects 


clear  width 
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Lobby 
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100 


any  amount 
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o 
CO 


Fig.  8(a) 
Walking  Parallel  to  a  Wall 


cane  range 

Fig.  8  (b) 
Walking  Perpendicular  to  a  Wall 

Fig.  8 
Protruding  Objects 


finished  floor  (see  Fig.  8(c)  and  (d)).  Protruding 
objects  shall  not  reduce  the  clear  width  of  an 
accessible  route  or  maneuvering  space 
(see  Fig.  8(e)). 

4.4.2  Head  Room.  Walks,  halls,  corridors, 
passageways,  aisles,  or  other  circulation  spaces 
shall  have  80  In  (2030  mm)  minimum  clear 
head  room  (see  Fig.  8(a)).  Ifverticcd  clearance  of 
an  area  adjoining  an  accessible  route  is  reduced 
to  less  than  80  in  (nominal  dimensiorO.  a  barrier 
to  warn  blind  or  uisuaUy-impaired  persons  shall 
be  provided  (see  Fig.  8(c-l)). 

4.5  Ground  and  Floor  Surfaces. 

4.5.1*  General.  Ground  and  floor  surfaces 
along  accessible  routes  and  In  accessible  rooms 
and  spaces  Including  floors,  walks,  ramps, 
stairs,  and  curb  ramps,  shall  be  stable,  firm, 
sUp-reslstant,  and  shall  comply  with  4.5. 

4.5.2  Changes  In  Level.  Changes  in  level  up 
to  1  /4  In  (6  mm)  may  be  vertical  and  without 
edge  treatment  (see  Fig.  7(c)).  Changes  In  level 
between  1/4  In  and  1/2  In  (6  mm  and  13  mm) 
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Fig.  8  (c)  Free-SUndlng  Overhanging  Objects 
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Fig.  8  (C'l)  Overhead  Hazards 
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Fig.  8  (d) 
Objects  Mounted  on  Posts  or  Pylons 


Fig.  8 
Protniding  Objects  (Continued) 
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4.5  Ground  and  Floor  Suilaces 
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Fig.  8  (e) 
Example  of  Protection  around  Wall-Mounted  Objects  and  Measurements  of  Clear  Widths 


Fig.  8 
Protruding  Objects  (Continued) 


shall  be  beveled  with  a  slope  no  greater  than 
1:2  (see  Fig.  7(d)).  Changes  in  level  greater  than 
1/2  In  (13  mm)  shall  be  accomplished  by 
means  of  a  ramp  that  complies  with  4.7  or  4.8. 

4.5.3*  Carpet.  If  carpet  or  carpet  tile  Is  used 
on  a  ground  or  floor  surface,  then  it  shall  be 
securely  attached;  have  a  Arm  cushion,  pad,  or 
backing,  or  no  cushion  or  pad;  and  have  a  level 
loop,  textured  loop,  level  cut  pile,  or  level  cut/ 
uncut  pile  texture.  The  nuixlmum  pile  thick- 
ness shall  be  1/2  in  (13  mm)  (see  Fig.  8(f)). 
Ebq>osed  edges  of  carpet  shall  be  fastened  to 
floor  surfaces  and  have  trim  along  the  entire 
length  of  the  exposed  edge.  Carpet  edge  trim 
shall  comply  with  4.5.2. 


4.5.4  Gratings.  If  gratings  are  located  in 
walking  surfaces,  then  they  shall  have  spaces 
no  greater  than  1/2  in  (13  mm)  wide  in  one 
direction  (see  Fig.  8(g)).  If  gratings  have  elon- 
gated openings,  then  they  shall  be  placed  so 
that  the  long  dimension  Is  perpendicular  to  the 
dominant  direction  of  travel  (see  Fig.  8(h}). 

4.6  Parking  and  Passenger  Loading 
Zones. 

4.6.1  Minimum  Number.  Parking  spaces 
required  to  be  accessible  by  4. 1  shaU  comply 
with.  4.6.2  through  4.6.5.  Passenger  loading 
zones  required  to  be  accessible  by  4. 1  shall 
comply  with  4.6.5  and  4.6.6. 
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Fig.  B  (f) 
Carpet  Pile  Thickness 
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Fig.  8  (g) 
Gratings 


long  dimension 
perpendicular  to 
route  of  travel 


Fig.  8  (h) 
Crating  Orientation 


4.6.2  Location.  Accessible  parking  spaces 
serving  a  particular  building  shall  be  located 
on  the  shortest  accessible  route  of  travel  Jrom 
adjacent  parking  to  an  accessible  entrance.  In 
parking  facilities  that  do  not  serve  a  particular 
building,  accessible  parkir}g  shall  be  located  on 
the  shortest  accessible  route  of  travel  to  an 
accessible  pedestrian  entrance  of  the  parking 
facility.  In  huildir\gs  with,  multple  accessible 
entrances  with  ac^acent  parking,  accessible 
parking  spaces  shaR  be  dispersed  and  located 
closest  to  the  accessible  entrances. 

4.6.3*  Parking  Spaces.  Accessible  parking 
spaces  shall  be  at  least  96  in  (2440  mm)  wide. 
Parking  access  aisles  shall  be  part  of  an  acces- 
sible route  to  the  building  or  facility  entrance 
and  shall  comply  with  4.3.  Two  accessible 
parking  spaces  may  share  a  common  access 
aisle  (see  Fig.  9).  Parked  vehicle  overhangs 
shall  not  reduce  the  clear  width  of  an  acces- 
sible route.  Parking  spaces  and  access  aisles 
shall  be  level  with  surface  slopes  not  exceeding 
1:50  (2%)  in  all  directions. 

4.6.4*  Signage.  Accessible  parking  spaces 
shall  be  designated  as  reserved  by  a  sign 
showing  the  symbol  of  accessibility  (see  4.30.7). 
Spaces  complying  with  4. 1 .2(5)(b)  shall  have  an 
addiOonal  sign  "Van-Accessible'  mounted  below 
the  symbol  of  accessibility.  Such  signs  shall  be 
located  so  they  cannot  be  obscured  by  a  vehicle 
parked  in  the  space. 

4.6.5*  Vertical  Clearance.  Provide  mini- 
mum vertical  clearance  of  114  In  (2895  mm}  at 
accessible  passenger  loadir^  zones  and  along 
at  least  one  vehicle  access  route  to  such  areas 
from  site  entrance(s)  and  exiUs).  At  parking 
spaces  complying  ivtth  4.1.2(5)(b).  provide 
minimum  vertical  clearance  of  98  in  (2490  mm) 
at  the  parking  space  and  along  at  least  one 
vehicle  access  route  to  such  spaces  frcmi  site 
entrance(s)  and  exitis). 

4.6.6  Passenger  Loading  Zones.  Passenger 
loading  zones  shall  provide  an  access  aisle  at 
least  60  in  (1525  mm}  wide  and  20  (l  (240  In} 
(6100  mm)  long  adjacent  and  parallel  to  the 
vehicle  pull-up  space  (see  Fig.  10).  If  there  are 
curbs  between  the  access  aisle  and  the  vehicle 
pull-up  space,  then  a  curb  ramp  complying 
with  4.7  shall  be  provided.  Vehicle  standing 
spaces  and  access  atsles  shall  be  level  with 
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4.7  Curb  Ramps 
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Dimensions  of  Parldng  Spaces 


surface  slopes  not  exceeding  1 :50  (2%)  In  cdl 
directions. 

4.7  Curb  Ramps. 

4.7.1  Location.  Curb  ramps  complying  with 
4.7  shall  be  provided  wherever  an  accessible 
route  crosses  a  curb. 

4.7.2  Slope.  Slopes  of  curb  ramps  shall 
comply  with  4.8.2.  The  slope  shall  be  measured 
as  shown  In  Fig.  1 1 .  Transitions  from  ramps  to 
walks,  gutters,  or  streets  shall  bejlush  and  free 
of  abrupt  changes.  Maximum  slopes  of  adjoining 
gutters,  road  surface  immediately  adjacent  to 
the  curb  ramp,  or  accessible  route  shall  not 
exceed  1:20. 

4.7.3  Width.  The  minimum  width  of  a  curb 
ramp  shall  be  36  In  (915  mm),  exclusive  of 
flared  sides. 

4.7.4  Surface.  Surfaces  of  curb  ramps  shall 
comply  with  4.5. 

4.7.5  Sides  of  Ctub  Ramps.  If  a  curb  ramp 
Is  located  where  pedestrians  must  walk  across 
the  ramp,  or  where  tt  is  not  protected  fay  hand- 
rails or  guardrails.  It  shall  have  flared  sides:  the 
maximum  slope  of  the  flare  shall  be  1:10  (see 
Fig.  12(a)).  Curb  ramps  with  returned  curbs 


may  be  used  where  pedestrians  would  not 
normally  walk  across  the  ramp  (see  Fig.  12(b)). 

4.7.6  Built-up  Curt)  Ramps.  Built-up  curb 
ramps  shall  be  located  so  that  they  do  not 
project  Into  vehicular  trafilc  lanes  (see  Fig.  13). 

4.7.7  Detectable  Warnings.  A  curb  ramp 
shall  have  a  detectable  warning  complying  with 
4.29.2.  The  detectable  warning  shaR  extend  the 
full  width  and  depth  of  the  curb  ramp. 

4.7.8  Obstructions.  Curb  ramps  shall  be 
located  or  protected  to  prevent  their  obstruc- 
tion by  parked  vehicles. 

4.7.9  Location  at  Marked  Crossings. 

Curb  ramps  at  marked  crossings  shall  be 
wholly  contained  within  the  markings,  exclud- 
ing any  flared  sides  (see  Fig.  15). 

4.7.10  Diagonal  Curb  Ramps.  If  diagonal 
(or  comer  type)  curb  ramps  have  returned 
curbs  or  other  well-deflned  edges,  such  edges 
shall  be  parallel  to  the  direction  of  pedestrian 
flow.  The  bottom  of  diagonal  curb  ramps  shall 
have  48  In  (1220  mm)  minimum  clear  space  as 
shown  In  Fig.  15(c)  and  (d).  If  diagonal  curb 
ramps  are  provided  at  marked  crossings,  the 
48  In  (1220  mm)  clear  space  shall  be  within  the 
markings  (see  Fig.  15(p)  and  (d)).  If  diagonal 
curb  ramps  have  flared  sides,  they  shall  also 
have  at  least  a  24  In  (610  mm)  long  segment 

of  straight  curb  located  on  each  side  of  the 
curb  ramp  and  within  the  marked  crossing 
(see  Fig.  15(c)). 


s 


10 


240  mm 


Fig.  10 
Access  Aisle  at  Passenger  Loading  Zones 
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Fig.  12 
Sides  of  Curb  Ramps 


4.7. 1 1  Islands.  Any  raised  Islands  In  cross- 
ings shall  be  cut  through  level  with  the  street 
or  have  curb  ramps  at  both  sides  and  a  level 
area  at  least  48  in  (1220  mm)  long  between  the 
curb  ramps  in  the  part  of  the  Island  intersected 
by  the  crossings  (see  Fig.  15(a)  and  (b)).  . 

4.8  Ramps. 

4.8.1*  General.  Any  part  of  an  accessible 
route  with  a  slope  greater  than  1:20  shall  be 
considered  a  ramp  and  shall  comply  with  4.8. 

4.8.2*  Slope  and  Rise.  The  least  possible 
slope  shall  be  used  for  any  ramp.  The  maxi- 
mum slope  of  a  ramp  in  new  construction  shall 
be  1:12.  The  maximum  rise  for  any  run  shall 
be  30  in  (760  mm)  (see  Fig.  16).  Curb  ramps 


and  ramps  to  be  constructed  on  existing  sites 
or  in  existing  buildings  or  facilities  may  have 
slopes  and  rises  as  allowed  in  4.1.6(3)(cO  if 
space  limitations  prohibit  the  use  of  a  1:12 
slope  or  less. 
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Curb  Ramps  at  Marked  Crossings 
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4.8  Ramps 


Level  Landing 


Maximum  Rise 

Maximum  Horizontal  Projeciion 

Slope            in         mm 

fi                        m 

1:12  to  <  1:16     JO        760 
1.16  to  <  1:20     30         760 

30                        9 
40                       12 

Fifl.  16 
Components  of  a  Single  Ramp  Run  and  Sample  Ramp  Dimensions 


4.8.3  Clear  ^^dth.  The  minimum  clear  width 
of  a  ramp  shall  be  36  In  (915  mm). 

4.8.4*  Landings.  Ramps  shall  have  level 
landings  at  bottom  and  top  of  each  ramp  and 
each  ramp  run.  Landings  shall  have  the  follow- 
ing features: 

(1)  The  landing  shall  be  at  least  as  wide  as 
the  ramp  run  leading  to  it. 

(2)  The  landing  length  shall  be  a  minimum  of 
60  In  (1525  mm)  clear. 

(3)  If  ramps  change  direction  at  landings,  the 
minimum  landing  size  shall  be  60  in  by  60  in 
(1525  mm  by  1525  mm). 

(4)  If  a  doorway  is  located  at  a  landing,  then 
the  area  In  front  of  the  doorway  shall  comply 
with  4.13.6. 

4.8.5*  Handrails.  If  a  ramp  run  has  a  rise 
greater  than  6  In  (150  mm)  or  a  horizontal 
projection  greater  than  72  in  (1830  mm),  then 
it  ^all  have  handrails  on  both  sides.  Handrails 
are  not  required  on  curb  ramps  or  ajc^acent  to 
seating  In  assembly  areas.  Handrails  shall 
comply  with  4.26  and  shall  have  the  following 
features: 


(1)  Handrails  shall  be  provided  along  both 
sides  of  ramp  segments.  The  Inside  handrail 
on  switchback  or  dogleg  ramps  shall  always 
be  continuous. 

(2)  If  handrails  are  not  continuous,  they 
shall  extend  at  least  12  in  (305  mm)  beyond  the 
top  and  bottom  of  the  ramp  s^ment  and  shall 
be  parallel  with  the  floor  or  ground  surface 
(see  Fig.  17). 

(3)  The  clear  space  between  the  handrail  and 
the  wall  shall  be  1  -  1/2  in  (38  mm). 

(4)  Gripping  surfaces  shall  be  continuous. 

(5)  Top  of  handrail  griping  surfaces  shall  be 
mounted  between  34  tn  and  36  tn  (865  mm  and 
965  mm)  above  ramp  surfaces. 

(6)  E>ruls  of  handrails  shall  be  either  rounded 
or  returned  smoothly  lo  floor,  wall  or  post. 

17}  Handrails  shall  not  rotate  within  their 
fittings. 

4.8.6  Cross  Slope  and  Surfaces.  The  cross 
slope  of  ramp  surfaces  shall  be  no  greater  than 
1:50.  Ramp  surfaces  shall  comply  with  4.5. 
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4.9  Stairs 


4.8.7  Edge  Protection.  Ramps  and  landings 
with  drop-ofifs  shall  have  curbs,  walls,  railings, 
or  projecting  surfaces  that  prevent  people  from 
slipping  off  the  ramp.  Curbs  shall  be  a  mini- 
mum of  2  in  (50  mm)  high  (see  Fig.  17). 

4.8.8  Outdoor  Conditions.  Outdoor  ramps 
and  their  approaches  shall  be  designed  so  that 
water  will  not  accumulate  on  walking  surfaces. 

4.9  Stairs. 

4.9.1*  Minimum  Number.  Stairs  required  to 
be  accessible  by  4. 1  shall  comply  with  4.9. 

4.9.2  Treads  and  Risers.  On  any  given 
flight  of  stairs,  all  steps  shall  have  uniform 
riser  heights  and  uniform  tread  widths.  Stair 
treads  shall  be  no  less  than  1 1  In  (280  mm) 
wide,  measured  from  riser  to  riser  (see  Fig. 
18(a)).  Open  risers  are  not  permitted. 

4.9.3  Nosings.  The  undersides  of  nosings 
shall  not  be  abrupt.  The  radius  of  curvature  at 
the  leading  edge  of  the  tread  shall  be  no  greater 
than  1/2  In  (13  mm).  Risers  shcdl  be  sloped  or 
the  underside  of  the  nosing  shall  have  an  angle 
not  less  than  60  degrees  from  the  horizontal. 
Nosings  shall  project  no  more  than  1  - 1  /2  In 
(38  mm)  (see  Fig.  18). 

4.9.4  Handrails.  Stairways  shall  have  hand- 
rails at  both  sides  of  all  stairs.  Handrails  shall 
comply  with  4.26  and  shall  have  the  following 
features: 

(1)  Handrails  shall  be  continuous  along 
both  sides  of  stairs.  The  Inside  handrail  on 
switchback  or  dogleg  stairs  shall  always  be 
continuous  (see  Fig.  19(a)  and  (b)). 

(2)  If  handrails  are  not  continuous,  they 
shall  extend  at  least  12  In  (305  mm)  beyond  the 
top  riser  and  at  least  12  In  (305  mm)  plus  the 
width  of  one  tread  beyond  the  bottom  riser.  At 
the  top,  the  extension  shall  be  pEirallel  with  the 
floor  or  ground  surface.  At  the  bottom,  the 
handrail  shall  continue  to  slope  for  a  distance 
of  the  width  of  one  tread  from  the  bottom  risen 
the  remainder  of  the  extension  shall  be  hori- 
zontal (see  Fig.  19(c)  and  (d)).  Handrail  exten- 
sions shall  comply  with  4.4. 

(3)  The  clear  space  between  handrails  and 
wall  shall  be  1-1/2  in  (38  mm). 


(4)  Gripping  surfaces  shall  be  uninterrupted 
by  newel  posts,  other  construction  elements,  or 
obstructions. 

(5)  Top  ofhandrai  gripping  surface  shall  be 
mounted  between  34  In  and  38  in  (865  mm  and 
965  mm)  above  statr  nosings. 

(6)  Ends  of  handrails  shall  be  either  rounded 
or  returned  smoothly  tojloor,  wall  or  post 

(7)  Handrails  shaU  not  rotate  within  their 
JUtings. 

4.9.5  Detectable  Warnings  at  Stairs. 

(Reserved). 

4.9.6  Outdoor  Conditions.  Outdoor  stairs 
and  their  approaches  shall  be  designed  so  that 
water  will  not  accumulate  on  walking  surfaces. 

4.10  Elevators. 

4.10.1  General.  Accessible  elevators  shall 
be  on  an  accessible  route  and  shall  comply 
with  4 . 1 0  and  with  the  ASME  A  J  7.  J  -  J  990, 
Safety  Code  for  Elevators  and  E^scalators. 
Freight  elevators  shall  rwt  be  considered  as 
meeting  the  requirements  of  this  section  urUess 
the  only  elevators  provided  are  used  as  combi- 
nation passenger  and  freight  elevators  for  the 
public  and  employees. 

4.10.2  Automatic  Operation.  Elevator 
operation  shall  be  automatic.  E^ach  car  shall 
be  equipped  with  a  self-leveling  feature  that 
will  automatically  bring  the  car  to  floor  land- 
ings within  a  tolerance  of  1/2  in  (13  mm) 
under  rated  loading  to  zero  loading  conditions. 
This  self-leveling  feature  shall  be  automatic 
and  Independent  of  the  operating  device  and 
shall  correct  the  overtravel  or  undertravel. 

4.10.3  Hall  Call  Buttons.  Call  buttons  in 
elevator  lobbies  and  halls  shall  be  centered  at 
42  in  (1065  mm)  above  the  floor.  Such  call 
buttons  shall  have  visual  signals  to  indicate 
when  each  call  is  registered  and  when  each 
call  is  answered.  Call  buttons  shjdl  be  a  mini- 
mum of  3/4  in  (19  mm)  in  the  smallest  dimen- 
sion. The  button  designating  the  up  direction 
shall  be  on  top.  (See  Fig.  20.)  Buttons  shall  be 
raised  or  flush.  Objects  mounted  beneath  hall 
call  buttons  shall  not  project  into  the  elevator 
lobby  more  than  4  in  (100  mm). 
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Examples  of  Edge  Protection  and  Handrail  Extensions 
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4.10EIeTaton 


(a) 
Plan 


(c) 
Extension  at  Bottom  of  Run 


/VOTE: 

X  Is  the  12  In  minimum  handndl  extension  required 
at  each  top  riser. 

Y  Is  the  minimum  handrail  extension  of  12  In  plus  the 
width  of  one  tread  that  Is  required  at  each  bottom  riser. 


(b) 
Elevation  of  Center  Handrail 


Extension  at  Top  of  Run 


Rg.  19 
Stair  Handrails 
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4.10  Elevators 


NOTE:  The  automatic  door  reopening  device  is  activated  if  an 
object  passes  through  either  line  A  or  line  B.  Une  A  and  line  B 
represent  the  vertical  locations  of  the  door  reopening  device  not 
requiring  contact 

Rg.20 
Hoistway  and  Elevator  Entrances 


4.10.4  Hall  Lanterns.  A  visible  and  audible 
signal  shall  be  provided  at  each  hoistway 
entrance  to  Indicate  which  car  Is  answering  a 
call.  Audible  signals  shall  sound  once  for  the 
up  direction  and  twice  for  the  down  direction  or 
shall  have  verbal  annunciators  that  say  "up"  or 
"down."  Visible  signals  shall  have  the  following 
features: 

(1)  Hall  lantern  fixtures  shall  be  mounted  so 
that  their  centerline  is  at  least  72  in  (1830  mm) 
above  the  lobby  floor.  (See  Fig.  20.) 

(2)  Visual  elements  shall  be  at  least  2-1/2  in 
(64  mm)  in  the  smallest  dimension. 

(3)  Signals  shall  be  visible  from  the  vicinity 
of  the  hall  call  button  (see  Fig.  20).  In-car 
lanterns  located  in  cars,  visible  from  the  vicin- 
ity of  hcdl  Ccdl  buttons,  and  conforming  to  the 
above  requirements,  shall  be  acceptable. 


4.10.5  Raised  and  Braille  Characters  on 
Hoistway  Entrances.  All  elevator  hoistway 
entrances  shall  have  raised  and  Braille  floor 
designations  provided  on  both  Jambs.  The 
centerline  of  the  characters  shall  be  60  in 
(1525  mm)  above  Jtiishttoor.  Such  characters 
shall  be  2  in  (50  mm)  high  and  shall  comply 
with  4.30.4.  Permanently  applied  plates  are 
acceptable  if  they  are  permanently  fixed  to  the 
Jambs.  (See  Fig.  20). 

4.10.6*  Door  Protective  and  Reopening 
Device.  Elevator  doors  shall  open  and  close 
automatically.  They  shall  be  pnjvlded  with  a 
reopening  device  that  will  stop  and  reopen  a 
car  door  and  hoistway  door  automatically  if 
the  door  becomes  obstructed  by  aii  object  or 
person.  The  device  shall  be  capable  of  complet- 
ing these  operations  without  requiring  contact 
for  an  obstruction  passing  through  the  opening 
at  heights  of  5  in  and  29  in  (125  mm  and 
735  mm)  above  finish  floor  (see  Fig.  20).  Door 
reopening  devices  shall  remain  effective  for  at 
least  20  seconds.  After  such  an  interval,  doors 
may  close  in  accordance  with  the  requirements 
of  ASME  A  J  7.  J  J  990. 

4.10.7*  Door  and  Signal  Timing  for  Hall 
Calls.  The  minimum  acceptable  time  from 
notification  that  a  car  is  answering  a  call  until 
the  doors  of  that  car  start  to  close  shall  be 
calculated  from  the  following  equation: 

T=  D/(1.5  ft/s)  orT  =  D/(445  mm/s) 

where  T  total  time  in  seconds  and  D  distance 
(In  feet  or  millimeters)  from  a  point  in  the  lobby 
or  corridor  60  in  (1525  mm)  directly  in  front  of 
the  farthest  call  button  controlling  that  car  to 
the  centerline  of  its  hoistway  door  (see  Fig.  21). 
For  cars  with  In-car  lanterns,  T  begins  when 
the  lantern  is  visible  from  the  vicinity  of  hall 
call  buttons  and  an  audible  signal  Is  sounded. 
The  mtnimum  acceptable  notiflcatlon  time  shall 
be  5  seconds. 

4.10.8  Door  Delay  for  Car  Calls.  The 

minimum  time  for  elevator  doors  to  remain 
fully  open  in  response  to  a  car  call  shall  be 
3  seconds. 

4.10.9  Floor  Plan  of  Elevator  Cars.  The 

floor  area  of  elevator  cars  shall  provide  space 
for  wheelchair  users  to  enter  the  car,  maneuver 
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4.10.12  Car  Controls 
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Rg.21 
Graph  of  Timing  Equation 


within  reach  of  controls,  and  exit  from  the  car. 
Acceptable  door  opening  and  inside  dimensions 
shall  be  as  shown  in  Fig.  22.  The  clearance 
between  the  car  platform  sill  and  the  edge  of 
any  holstway  landing  shall  be  no  greater  than 
1-1/4  in  (32  mm). 

4.10.10  Floor  Surfkces.  Floor  surfaces  shall 
comply  with  4.5. 

4.10.11  niumlnatlon  Levels.  The  level  of 
illumination  at  the  car  controls,  platform,  and 
car  threshold  and  landing  sill  shedl  be  at  least 
5  footcandles  (53.8  lux). 

4.10.12*  Car  Controls.  Elevator  control 
panels  shall  have  the  following  features: 

( 1)  Buttons.  All  control  buttons  shall  be  at 
least  3/4  in  (19  mm)  in  their  smallest  dimen- 
sion. They  shall  be  raised  or  flush. 

(2)  Tactile.  Braille,  and  Visual  Control  Indi- 
cators. All  control  buttons  shall  be  designated 
by  BraSlle  and  by  raised  standard  alphabet 
characters  for  letters,  arable  characters  for 
numerals,  or  standard  symbols  as  shown  In 
Fig.  23(a),  and  as  required  in  ASMEA17.1-1990. 
Raised  and  Braille  characters  and  symbols 
shall  comply  with  4.30.  The  call  button  for  the 
main  entry  floor  shall  be  designated  by  a  raised 
star  at  the  left  of  the  floor  designation  (see  Fig. 
23(a)).  All  raised  designations  for  control  but- 
tons shall  be  placed  immediately  to  the  left  of 
the  button  to  which  they  apply.  Applied  plates. 
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Rg.  22 
Minimum  Dimensions  of  Elevator  Cars 


permanently  attached,  are  an  acceptable 
means  to  provide  raised  control  designations. 
Floor  buttons  shall  be  provided  with  visual 
indicators  to  show  when  each  call  is  registered. 
The  visual  indicators  shall  be  extinguished 
when  each  call  is  answered. 

(3)  Height.  All  floor  buttons  shall  be  no 
higher  than  54  in  (1370  mm)  above  the  finish 
floor /or  side  approach  and  48  in  (1220  mm) 
for  front  approach.  Emergency  controls,  includ- 
ing the  emei^ency  alarm  and  emergency  stop, 
shall  be  grouped  at  the  bottom  of  the  panel 
and  shall  have  their  centerllnes  no  less  than 
35  in  (890  mm)  above  the  finish  floor  (see  Fig. 
23(a)  and  (b)). 
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Alternate  Locations  of  Panel 

with  Center  Opening  Door 


(d) 

Alternate  Locations  of  Panel 

with  Side  Opening  Door 


Fig.  23 
Car  Controls 


(4)  Location.  Controls  shall  be  located  on  a 
front  wall  If  cars  have  center  opening  doors, 
and  at  the  side  wall  or  at  the  front  wall  next 
to  the  door  if  cars  have  side  opening  doors 
(see  Fig.  23(c)  and  (d)). 

4.10.13*  Car  Position  Indicators,  in 

elevator  cars,  a  visual  Ccir  position  indicator 
shall  be  provided  above  the  car  control  panel 
or  over  the  door  to  show  the  position  of  the 
elevator  In  the  hoistway.  As  the  car  passes  or 
stops  at  a  floor  served  by  the  elevators,  the 
corresponding  numerals  shall  illuminate. 


and  an  audible  signal  shall  sound.  Numerals 
shall  be  a  minimum  of  1/2  in  (13  mm)  high. 
The  audible  signal  shall  be  no  less  than 
20  decibels  with  a  frequency  no  higher  than 
1500  Hz.  An  automatic  verbal  aimouncement 
of  the  floor  number  at  which  a  car  stops  or 
which  a  car  passes  may  be  substituted  for  the 
audible  signal. 

4.10.14*  Emergency  Communications. 

If  provided,  emergency  two-way  communica- 
tion systems  between  the  elevator  and  a  point 
outside  the  hoistway  shall  comply  with  ASME 
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4.11  PUtfoim  Lifts  (WheelchcUr  L^ts) 


A 17. 1-1990.  The  highest  operable  part  of  a 
two-way  communication  system  shall  be  a 
maximum  of  48  in  (1220  wn\}  from  the  floor 
of  the  car.  It  shall  be  Identlfled  by  a  raised 
symbol  and  lettering  complying  with  4.30  and 
located  adjacent  to  the  device.  If  the  system 
uses  a  handset  then  the  length  of  the  cord 
from  the  panel  to  the  handset  shall  be  at 
least  29  In  (735  mm).  If  the  system  is  located 
in  a  closed  compartment  the  compartment  door 
hardware  shall  conform  to  4.27,  Contmls  and 
Operating  Mechanisms.  The  emergency  inter- 
communication  system  shall  not  require  voice 
communication. 

4.11  Platform  lifts  CWheelchair 
Lifts). 

4.11.1  Location.  Platform  lifls  (wheelchair 
li/isj  permuted  by  4. 1  shall  conyjly  with  the 
requirements  of  4. 11. 

4.11.2*  Otlier  Requirements.  If  platform 
lifts  (wheelchair  lifts)  are  used,  they  shall 
comply  with  4.2.4.  4.5.  4.27.  and  ASMEA17.1 
Safety  Code  for  Elevators  and  Escalators, 
Section  ?OC.  1990. 

4.11.3  Entrance.  If  platform  Ufis  are  used 
then  they  shaR  facilitate  unassisted  entry, 
operation,  and  exit  from  the  lift  in  compliance 
with  4.1 1.2. 

4.12  Windows. 
4.12.1*  General.  (Reserved). 
4.12.2*  Window  Hardware.  (Reserved). 

4.13  Doors. 

4. 13. 1  General.  Doors  required  to  be  acces- 
sible by  4. 1  shall  comply  with  the  requirements 
of  4. 13. 

4.13.2  Revolving  Doors  and  Turnstiles. 

Revolving  doors  or  turnstiles  shall  not  be 
the  only  means  of  passage  at  an  accessible 
entrance  or  along  an  accessible  route.  An 
accessible  gate  or  door  shall  be  provided  adja- 
cent to  the  tumsHIe  or  revolving  door  and  shall 
be  so  designed  as  tofacUttate  the  same  use 
pattern. 


4.13.3  Gates.  Gates,  including  ticket  gates, 
shall  meet  all  applicable  specifications  of  4.13. 

4.13.4  Double-Leaf  Doorwajs.  If  doorways 
have  two  independently  operated  door  leaves, 
then  at  least  one  leaf  shall  meet  the  specifica- 
tions In  4. 13.5  and  4. 13.6.  That  leaf  shall  be 
an  active  leaf. 

4.13.5  Clear  Width.  Doorways  shall  have  a 
minimum  clear  opening  of  32  In  (815  mm)  with 
the  door  open  90  degrees,  measured  between 
the  face  of  the  door  and  the  opposite  stop  (see 
Fig.  24(a).  (b).  (c),  and  (d)).  Openings  more  than 
24  In  (610  mm)  In  depth  shall  comply  with 
4.2.1  and  4.3.3  (see  Fig.  24(e)). 

EXCEPTION:  Doors  not  requiring  full  user 
passage,  such  as  shallow  closets,  may  have 
the  clear  opening  reduced  to  20  in  (510  mm) 
minimum. 

4.13.6  Maneuvering  Clearances  at 
Doors.  Minimum  maneuvering  clearances  at 
doors  that  are  not  automatic  or  power-assisted 
shall  be  as  shown  In  Fig.  25.  The  floor  or 
ground  area  within  the  required  clearances 
shall  be  level  zmd  clear. 

EXCEPTION:  Entry  doors  to  acute  care  hospital 
bedrooms  for  in-patients  shall  be  exempted 
from  the  requirement  for  space  at  the  latch 
side  of  the  door  (see  dimension  "x'  in  Fig.  25) 
If  the  door  Is  at  least  44  in  (1 120  mm)  wide. 

4.13.7  Two  Doors  In  Series.  The  minimum 
space  between  two  hinged  or  pivoted  doors  In 
series  shall  be  48  in  (1220  mm)  plus  the  width 
of  any  door  swinging  into  the  space.  Doors  in 
series  shall  swing  either  in  the  same  direction 
or  away  from  the  space  between  the  doors 
(see  Fig.  26). 

4.13.8*  Thresholds  at  Doorways. 

Thresholds  at  doorways  shall  not  exceed  3/4  in 
(19  mm)  in  height  for  exterior  sliding  doors  or 
1/2  in  (13  mm)  for  other  types  of  doors.  Raised 
thresholds  and  floor  level  changes  at  accessible 
doorways  shall  be  beveled  with  a  slope  no 
greater  than  1:2  (see  4.5.2). 

4.13.9*  Door  Hardware.  Handles,  pulls, 
latches,  locks,  and  other  operating  devices  on 
accessible  doors  shall  have  a  shape  that  is  easy 
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to  grasp  with  one  hand  and  does  not  require 
tight  grasping,  tight  pinching,  or  twisting  of 
the  wrist  to  operate.  Lever-operated  mecha- 
nisms, push-type  mechanisms,  and  U-shaped 
handles  are  acceptable  designs.  When  sliding 
doors  are  fully  open,  operating  hardware  shall 
be  exposed  and  usable  from  both  sides.  Hard 
ware  required  for  accessible  door  passage  shaU 
be  mounted  no  higher  than  48  tn  (1220  imv) 
above  finished  j\oor. 

4.13.10*  Door  Closers,  if  a  door  has  a 
closer,  then  the  sweep  period  of  the  closer 
shall  be  adjusted  so  that  from  an  open  posi- 
tion of  70  degrees,  the  door  will  take  at  least 
3  seconds  to  move  to  a  point  3  In  (75  mm) 
from  the  latch,  measured  to  the  leading  edge 
of  the  door. 


4.13.11*  Door  Opening  Force.  The  maxi- 
mum force  for  pushing  or  pulling  open  a  door 
shall  be  as  follows: 

(1)  Fire  doors  shall  have  the  minimum 
opening  force  allowable  by  the  appropriate 
administrative  authority. 

(2)  Other  doors. 

(a)  exterior  hinged  doors:  (Reserved). 

(b)  interior  hinged  doors:  5  Ibf  (22.2N) 

(c)  sliding  or  folding  doors:  5  Ibf  (22.2N) 

These  forces  do  not  apply  to  the  force  required 
to  retract  latch  bolts  or  disengage  other  devices 
that  may  hold  the  door  in  a  closed  position. 


37 


Federal  Register  /  Vol.  56,  No.  173  /  Friday,  Septembet  6,  1991  /  Rules  and  Regulations  45681 


4.13Doora 


Pull  Side 


Push  Side 


18  mln,  24  preferred 


MOTE:  X  =  12  in  (305  mm)  if  door  has  both  a 
closer  and  latch. 


(a) 


Front  Approaches  —  Swinging  Doors 


Pull  Side 


Push  Side 


,       S4mln 

T  1370 


NOTE:  X  =  36  in  (91 5  mm)  minimum  if  y  =  60  in 
( 1 525  mm):  x  =  42  in  ( 1 065  mm)  minimum  if  y  = 
54  in  (1370  mm). 


NOTE:  y  =  48  in  ( 1 220  mm)  minimum  if  door  has 
both  a  latch  and  closer 


(b) 


Hinge  SkJe  Approaches  —  Swinging  Doors 


Pull  Side 


X 

24mln 

Push  Side 

810 

\ 

0 

c 

i 

>5f 

1 

NOTE:  y  =  54  in  (1370  mm)  minimum  if  door  has 
closer. 


NOTE:  y  =  48  in  (1220  mm)  minimum  if  door  has 
closer 


(c) 


L,atch  Side  Approaches  —  Swinging  Doors 
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MOTE:  All  doors  in  alcoves  shall  comply  with  the  clearances  for  front  approaches. 
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4.13.12*  Automatic  Doors  and  Power- 
Assisted  Doors.  If  an  automatic  door  Is 
used,  then  It  shall  comply  with  ANSI/BHMA 
A156.10-1985.  Slowly  opening,  low-powered, 
automatic  doors  shall  comply  with  ANSI 
A156.191984.  Such  doors  shall  not  open  to 
back  check  faster  than  3  seconds  and  shall 
require  no  more  than  15  Ibf  (66.6N)  to  stop 
door  movement.  If  a  power-assisted  door  Is 
used.  Its  door-opening  force  shall  comply  with 
4.13.11  and  its  closing  shall  conform  to  the 
requirements  In  ANSI  Al 56. 19-1 984. 

4.14  Entrances. 

4.14.1  Minimum  Number.  E^ntrances 
required  to  be  accessible  by  4. 1  shall  be  part  of 
an  accessible  route  complying  with  4.3.  Such 
entrances  shall  be  connected  by  an  accessible 
route  to  public  transportation  stops,  to  acces- 
sible parking  and  passenger  loading  zones, 
and  to  pubhc  streets  or  sidewalks  if  available 
(see  4.3.2(1)).  They  shall  also  be  connected  by 
an  accessible  route  to  all  accessible  spaces  or 
elements  within  the  building  or  facility. 

4.14.2  Service  Entrances.  A  service 
entrance  shall  not  be  the  sole  accessible 
entrance  unless  it  is  the  only  entrance  to  a 
building  or  facility  (for  example,  in  a  factory 
or  garage). 

4.15  Drinking  Fountains  and  Water 
Coolers. 

4.15.1  Minimum  Number.  Drinking  foun- 
tains or  water  coolers  required  to  be  accessible 
by  4. 1  shall  comply  with  4. 15. 

4.15.2*  Spout  Height.  Spouts  shall  be  no 
higher  than  36  in  (915  mm),  measured  from 
the  floor  or  ground  surfaces  to  the  spout  outlet 
(see  Fig.  27(a)). 

4.15.3  Spout  Location.  The  spouts  of 
drinking  fountains  and  water  coolers  shall  be 
at  the  front  of  the  unit  and  shall  direct  the 
water  flow  in  a  trajectory  that  is  parallel  or 
nearly  parallel  to  the  front  of  the  unit.  The 
spout  shall  provide  a  flow  of  water  at  least  4  in 
( 100  mm)  high  so  as  to  allow  the  insertion  of  a 
cup  or  glass  under  the  flow  of  water.  On  an 
accessible  drinking  fountain  with  a  round  or 


oval  bowl  the  spout  must  be  positioned  so  the 
flow  of  water  is  within  3  in  (75  mm}  of  the  front 
edge  of  the  fountain. 

4.15.4  Controls.  Controls  shall  comply  with 
4.27.4.  Unit  controls  shall  be  front  mounted  or 
side  mounted  near  the  front  edge. 

4.15.5  Clearances. 

(1)  Wall-  and  post-mounted  cantllevered 
units  shall  have  a  clear  knee  space  between 
the  bottom  of  the  apron  and  the  floor  or 
ground  at  least  27  in  (685  mm)  high,  30  in 
(760  mm)  wide,  and  17  In  to  19  in  (430  mm 
to  485  mm)  deep  (see  Fig.  27(a)  and  (b)).  Such 
units  shall  also  have  a  minimum  clear  floor 
space  30  in  by  48  in  (760  mm  by  1220  mm)  to 
allow  a  person  in  a  wheelchair  to  approach  the 
unit  facing  forward. 

(2)  Free-standing  or  built-in  units  not  having 
a  clear  space  under  them  shall  have  a  clear 
floor  space  at  least  30  In  by  48  in  (760  mm  by 
1220  mm)  that  allows  a  person  in  a  wheelchair 
to  make  a  parallel  approach  to  the  unit  (see 
Fig.  27(c)  and  (d)).  This  clear  floor  space  shall 
comply  with  4.2.4. 

4.16  Water  Closets. 

4. 16. 1  General.  Accessible  water  closets 
shall  comply  with  4. 16. 

4.16.2  Clear  Floor  Space.  Clear  floor  space 
for  water  closets  not  in  stalls  shall  comply  with 
Fig.  28.  Clear  floor  space  may  be  arranged  to 
allow  either  a  left-handed  or  right-handed 
approach. 

4.16.3*  Height.  The  height  of  water  closets 
shall  be  17  in  to  19  in  (430  mm  to  485  mm), 
measured  to  the  top  of  the  toilet  seat  (see  Fig. 
29(b)).  Seats  shall  not  be  sprung  to  return  to  a 
lifled  position. 

4.16.4*  Grab  Bars.  Grab  bars  for  water 
closets  not  located  in  stalls  shall  comply  with 
4.26  and  Fig.  29.  The  grab  bar  behind  the  water 
closet  shall  be36tn  (915  mm)  minimum. 

4.16.5*  Flush  Controls.  Flush  controls 
shall  be  hand  operated  or  automatic  and  shall 
comply  with  4.27.4.  Controls  for  flush  valves 
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shall  be  mounted  on  the  wide  side  of  toilet 
areas  no  more  than  44  In  (11 20  mm)  above 
the  floor. 

4.16.6  Dispensers.  Toilet  paper  dispensers 
shall  be  Installed  within  reach,  as  shown  in 
Fig.  29(b).  Dispensers  that  control  delivery,  or 
that  do  not  permtt  continuous  paper  flow,  shall 
not  be  used. 


4.17  Toilet  Stalls. 

4.17.1  Location.  Accessible  toilet  stalls  shaU 
be  on  an  accessible  route  and  shall  meet  the 
requirements  of  4. 17. 

4.17.2  Water  Closets.  Water  closets  in 
accessible  stalls  shall  comply  with  4. 16. 
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Drinking  Fountains  and  Water  Coolers 
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Fig.  29 
Grab  Bars  at  Water  Closets 


4.17.3*  Size  and  Arranjement.  The  size 
and  arrangement  of  the  standard  toilet  stall 
shall  comply  with  Fig.  30(a),  Standard  StalL 
Standard  toilet  stalls  with  a  minimum  depth 
of  56  In  (1420  mm)  (see  Fig.  30(a))  shall  have 
wall-mounted  water  closets.  If  the  depth  of  a 
standard  toUet  stall  is  Increased  at  least  3  In 
(75  mm),  then  a  floor-mounted  water  closet 
may  be  used.  Arrangements  shown  for  stan- 
dard toUet  stalls  may  be  reversed  to  allow 
either  a  left-  or  right-hand  approach.  Addi- 
tional stalls  shall  be  provided  In  conformance 
with  4.22.4. 

EXCEPTION:  In  instances  of  alteration  work 
where  provision  of  a  standard  stall  (Fig.  30(a)) 


is  technically  infeasible  or  where  plumbing  code 
requirements  prevent  combining  existing  stalls  to 
provide  space,  either  alternate  stall  (Fig.  30(b)) 
may  be  provided  in  lieu  of  the  standard  stall 

4.17.4  Toe  Clearances.  In  standard  stalls, 
the  front  partition  and  at  least  one  side  parti- 
tion shall  provide  a  toe  clearance  of  at  least 
9  In  (230  mm)  above  the  floor.  If  the  depth  of 
the  stall  Is  greater  than  60  In  (1525  mm),  then 
the  toe  clearance  Is  not  required. 

4.17.6'  Doors.  Toilet  stall  doors,  including 
door  hardware,  shall  comply  with  4. 13.  If  toilet 
stall  approach  is  from  the  latch  side  of  the  stall 
door,  clearance  between  the  door  side  of  the 


42 


45686  Federal  Register  /  Vol.  56,  No.  173  /  Friday,  September  6.  1991  /  Rules  and  Regulations 


4.17  Toilet  StaUs 


4ma»  32  mm 

100  81 S        ~' 


alternate 
door  location 


42  mtn  tatch 
approach  only, 
other  approaches 
48  mln 


(a) 
Standard  Stall 


,      iJ 

r 

c 

•5 

E,„ 

CM  £ 

E 

s 

« 

OOlS 

-:j^ 

00 

J 
==■=* 

42  mln  latch 
approach  only, 
other  approaches 
48  mln 


12r 


54  r 


(b) 
Alternate  Stalls 


36  min 


ng.30 
Toilet  Stalls 


(al) 
Standard  Stall  (end  of  row) 


36  r 


z3<-i 


VVVVVV^ 


(c) 
Rear  Wall  of  Standard  Stall 


12 

max 

y alternate 

1     401421  min 

565 

I    1015I106SI 

1  36  max              1 

:  "<s 

1 

n 

k      C p=,, ^ 

[,  ^     loilet  paper 

E 
0) 

n 

^        f 

5 
6 

KT' 

«J) 

side  Walls 


43 


Federal  Register  /  Vol.  56,  No.  173  /  Friday,  September  6,  1991  /  Rules  and  Regulations 


45687 


4.19  Lavatories  and  Iflrron 


stall  and  any  obstruction  may  be  reduced  to  a 
minimum  of  42  in  (1065  mm)  (Fig.  30). 

4.17.6  Grab  Bars.  Grab  bars  complying  with 
the  length  and  positioning  shown  In  Fig.  30(a), 
(b),  (c).  and  (d)  shall  be  provided.  Grab  bars 
may  be  mounted  with  any  desired  method  as 
long  as  they  have  a  gripping  surface  at  the 
locations  shown  and  do  not  obstruct  the  re- 
quired clear  floor  area.  Grab  bars  shall  comply 
with  4.26. 

4.18  Urinals. 

4.18.1  General.  Accessible  urinals  shall 
comply  with  4.18. 

4.18.2  Height.  Urinals  shall  be  stall-type  or 
wall-hung  with  an  elongated  rim  at  a  maxlmimi 
of  17  In  (430  mm)  above  the  finish  floor. 

4.18.3  Clear  Floor  Space.  A  clear  floor 
space  30  In  by  48  In  (760  mm  by  1220  mm) 
shall  be  provided  In  front  of  urinals  to  allow 
forward  approach.  This  clear  space  shall 
adjoin  or  overlap  an  accessible  route  and  shall 
comply  with  4.2.4.  Urtnal  shields  that  do  not 
extend  beyond  the  front  edge  of  the  urinal  rim 
may  be  provided  wUh  29  in  (735  mm)  clearance 
between  them. 

4.18.4  Flush  Controls.  Flush  controls  shall 
be  hand  operated  or  automatic,  and  shall  com- 
ply with  4.27.4.  and  shall  be  mounted  no  more 
than  44  In  (1 120  mm)  above  the  finish  floor. 

4. 19  Lavatories  and  Blirrors. 

4.19.1  General.  The  requirements  of  4. 19 
shall  apply  to  lavatoiy  fixtures,  vanities,  and 
built-in  lavatories. 

4.19.2  Height  and  Clearances.  Lavatories 
shall  be  mounted  with  the  rim  or  counter  sur- 
Jace  no  higher  than  34  in  (865  mm}  above  the 
finish  jloor.  Provide  a  clearance  of  at  least  29  In 
(735  mm)  above  the  finish  floor  to  the  bottom  of 
the  apron.  Knee  and  toe  clearance  shall  comply 
with  Fig.  31. 

4.19.3  Clear  Floor  Space.  A  clear  floor 
space  30  in  by  48  In  (760  mm  by  1220  mm) 
complying  with  4.2.4  shall  be  provided  In  front 
of  a  lavatory  to  allow  forward  approach.  Such 


clear  floor  space  shaU  adjoin  or  overlap  an 
accessible  route  and  shall  extend  a  maximum 
of  19  in  (485  mm)  underneath  the  lavatoiy 
(see  Fig.  32). 

4.19.4  Exposed  Pipes  and  Sur&ces.  Hot 

water  and  drain  pipes  under  lavatories  shall 
be  Insulated  or  otherwise  configured  to  protect 
against  contact  There  shall  be  no  sharp  or 
abrasive  surfaces  under  lavatories. 

4.19.5  Faucets.  Faucets  shall  comply  with 
4.27.4.  Lever-operated,  push-type,  and  elec- 
tronically controlled  mechanisms  are  examples 
of  acceptable  designs,  /f  self-closing  valves  are 
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used  the  faucet  shall  rematn  open  for  at  least 
10  seconds. 

4.10.6*  lUrron.  Mirrors  shall  be  mounted 
with  the  bottom  edge  of  the  reflecting  surface 
no  higher  than  40  In  (1015  mm)  above  the 
flntshllooT  (see  Fig.  31). 

4.20  Bathtubs. 

4.20.1  General.  Accessible  bathtubs  shall 
comply  with  4.20. 

4.20.2  Floor  Space.  Clear  floor  space  In 
front  of  bathtubs  shall  be  as  shown  In  Fig.  33. 

4.20.3  Seat.  An  In-tub  seat  or  a  seat  at  the 
head  end  of  the  tub  shall  be  provided  as  shown 
In  Fig.  33  and  34.  The  structural  strength  of 
seats  and  their  attachments  shall  comply  with 
4.26.3.  Seats  shall  be  mounted  securely  and 
shall  not  slip  during  use. 

4.20.4  Grab  Bars.  Grab  bars  complying 
with  4.26  shall  be  provided  as  shown  In  Fig. 
33  and  34. 

4.20.5  Controls.  Faucets  and  other  controls 
complying  with  4.27.4  shall  be  located  as 
shown  In  Fig.  34. 

4.20.6  Shower  Unit.  A  shower  spray  unit 
with  a  hose  at  least  60  In  (1525  mm)  long  that 
can  be  used  both  as  a  fixed  shower  head  and 
as  a  hand-held  shower  shall  be  provided. 

4.20.7  Bathtub  Enclosures,  if  provided, 
enclosures  for  bathtubs  shaU  not  obstruct 
controls  or  transfer  from  wheelchairs  onto 
bathtub  seats  or  Into  tubs.  Enclosures  on 
bathtubs  shall  not  have  tracks  mounted  on 
their  rims. 

4.21  Shower  Stalls. 

4.21.1*  General.  Accessible  shower  stalls 
shall  comply  with  4.21. 

4.21.2  Sixe  and  Clearances.  Except  as 
specified  In  9. 1.2,  shower  stall  size  and  clear 
floor  space  shall  comply  with  Fig.  35(a)  or  (b). 
The  shower  stall  In  Fig.  35(a)  shall  be  36  In  by 
36  In  (915  mm  by  915  mm).  Shower  stalls 
required  by  9.1.2  shall  comply  with  Fig.  57(a) 


or  (b).  The  shower  stall  In  Fig.  35(b)  will  fit  Into 
the  space  required  for  a  bathtub. 

4.21.3  Sect.  A  seat  shall  be  provided  In 
shower  stalls  36  in  by  36  in  (9 1 5  mm  by 

9 1 5  mm)  and  shall  be  as  shown  in  Fig.  36.  The 
seat  shaU  be  mounted  17  in  to  19  in  (430  mm 
to  485  mm)  from  the  bathroom  floor  and  shall 
extend  the  fuU  depth  of  the  stall.  In  a  36  In  by 
36  in  (915  mm  by  915  mm)  shower  stall,  the 
seat  shall  be  on  the  wall  opposite  the  controls. 
Where  a  fixed  seat  is  provided  in  a  30  in  by 
60  in  minimum  (760  mm  by  1525  mm)  shower 
stall  a  shall  be  a  folding  type  and  shall  be 
mounted  on  the  uxdl  acHacent  to  the  controls 
as  shoum.  tn  Fig.  57.  The  structural  strength 
of  seats  and  their  attachments  shall  comply 
with  4.26.3. 

4.21.4  Grab  Bars.  Grab  bars  complying  with 
4.26  shall  be  provided  as  shown  in  Fig.  37. 

4.21.5  Controls.  Faucets  and  other  controls 
complying  with  4.27.4  shall  be  located  as 
shown  In  Fig.  37.  In  shower  stalls  36  In  by 

36  in  (915  mm  by  915  mm),  all  controls, 
faucets,  and  the  shower  unit  shall  be  mounted 
on  the  side  wall  opposite  the  seat. 

4.21.6  Shower  Unit.  A  shower  spray  unit 
with  a  hose  at  least  60  in  (1525  mm)  long  that 
can  be  used  both  as  a  fixed  shower  head  and 
as  a  hand-held  shower  shall  be  provided. 

EXCEPTION:  In  unmonitoredfacilttles  where 
vandalism  is  a  consideration,  a  fixed  shower 
head  mounted  at  48  in  (1220  mm)  above  the 
shower  floor  maxj  be  used  in  lieu  of  a  hand-held 
shower  head. 

4.21.7  Curbs.  If  provided,  curbs  in  shower 
stalls  36  in  by  36  in  (915  mm  by  915  mm) 
shall  be  no  higher  than  1/2  in  (13  mm).  Shower 
stalls  that  are  30  In  by  60  In  (760  mm  by 
1525  mm)  mlnlmiun  shall  not  have  curbs. 

4.21.8  Shower  Enclosures.  If  provided, 
enclosures  for  shower  stalls  shall  not  obstruct 
controls  or  obstruct  transfer  from  wheelchairs 
onto  shower  seats. 

4.22  Toilet  Rooms. 

4.22.1  Minimum  Number.  Toilet  facilities 
required  to  be  accessible  by  4.  J  shall  comply 
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with  4.22.  Accessible  toilet  rooms  shall  be  on 
an  accessible  route. 

4.22.2  Doon.  All  doors  to  accessible  toilet 
nx>ms  shall  comply  with  4. 13.  Doors  shall  not 
swing  Into  the  clear  floor  space  required  for 
any  fixture. 

4.22.3*  Clear  Floor  Space.  The  accessible 
fixtures  and  controls  required  In  4.22.4,  4.22.5, 
4.22.6,  and  4.22.7  shall  be  on  an  accessible 
route.  An  unobstructed  turning  space  comply- 
ing with  4.2.3  shall  be  provided  within  an 
accessible  toilet  room.  TTie  clear  floor  space  at 
fixtures  and  controls,  the  accessible  route,  and 
the  turning  space  may  overlap. 

4.22.4  Water  Closets.  If  toilet  stalls  are 
provided,  then  at  least  one  shall  be  a  standard 


toilet  stall  complying  with  4. 17;  where  6  or 
more  stalls  are  provided,  tn  addUion  to  the  staU 
complying  wUh  4. 1 7.3,  at  least  one  stall  36  tn 
(915  nvn)  wide  with  an  outward  swinging,  self- 
closing  door  and  parallel  grab  bars  complying 
with  Fig.  30(d}  and  4.26  shall  be  provided. 
Water  closets  in  such  stalls  shall  comply  with 
4. 16.  If  water  closets  are  not  in  stalls,  then  at 
least  one  shall  comply  with  4. 16. 

4.122.5  Urlnala.  If  urlnsOs  are  provided,  then 
at  least  one  shall  comply  with  4. 18. 

4.22.6  Lavatories  and  Mirrors.  If  lavatories 
and  mirrors  are  provided,  then  at  least  one  of 
each  shaU  compty  with  4. 19. 

4.22.7  Controls  and  Dispensers. 

If  controls,  dispensers,  receptacles,  or  other 
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Shower  Seat  Design 


equipment  are  provided,  then  at  least  one  of 
each  shall  be  on  an  accessible  route  and  shaU 
comply  with  4.27. 

4.23  Bathrooms.  Bathing  Facilities, 
and  Shower  Rooms. 

4.23.1  Mlnlmtim  Number.  Bathrooms, 
bathing  facilities,  or  shower  rooms  required 
to  be  accessible  by  4. 1  shall  comply  with  4.23 
and  shall  be  on  an  accessible  route. 

4.23.2  Doors.  Doors  to  accessible  bathrooms 
shall  comply  with  4. 13.  Doors  shall  not  swing 
Into  the  floor  space  required  for  any  flxture. 

4.23.3*  Clear  Floor  Space.  The  accessible 
Qxtures  and  controls  required  in  4.23.4,  4.23.5, 
4.23.6,  4.23.7,  4.23.8.  and  4.23.9  shaU  be  on 
an  accessible  route.  An  unobstructed  turning 
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space  complying  with  4.2.3  shall  be  provided 
within  an  accessible  bathroom.  The  clear  floor 
spaces  at  fixtures  and  controls,  the  accessible 
route,  and  the  turning  space  may  overlap. 

4.23.4  Water  Closets.  If  toUet  stalls  are 
provided,  then  at  least  one  shall  be  a  standard 
toilet  stall  complying  with  4. 17;  where  6  or 
more  stalls  are  provided,  (n.  addition  to  the  stall 
complying  with  4. 1 7.3.  at  least  one  stall  36  tn 
(915  mm)  wide  with  an  outward  swinging,  self- 
closing  door  and  parallel  grab  bars  complying 
with  Fig.  30(d)  and  4.26  shall  be  provided 
Water  closets  in  such  stalls  shall  comply  with 
4. 16.  If  water  closets  are  not  In  stalls,  then  at 
least  one  shall  comply  with  4. 16. 

4.23.5  Urinals.  If  urinals  are  provided,  then 
at  least  one  shall  comply  with  4. 18. 

4.23.6  Lavatories  and  Mirrors.  If  lavatories 
and  mirrors  are  provided,  then  at  least  one  of 
each  shall  comply  with  4. 19. 

4.23.7  Controls  and  Dispensers.  If  con- 
trols, dispensers,  receptacles,  or  other  equip- 
ment are  provided,  then  at  least  one  of  each 
shall  be  on  an  accessible  route  and  shall 
comply  with  4.27. 

4.23.8  Bathing  and  Shower  Facilities,  if 

tubs  or  showers  are  provided,  then  at  least  one 
accessible  tub  that  complies  with  4.20  or  at 
least  one  accessible  shower  that  compiles  with 
4.21  shall  be  provided. 

4.23.9*  Medicine  Cabinets,  if  medicine 
cabinets  are  provided,  at  least  one  shall  be 
located  with  a  usable  shelf  no  higher  than 
44  In  (1 120  mm)  above  the  floor  space.  The 
floor  space  shall  comply  with  4.2.4. 

4.24  Sinks. 

4.24.1  General,  sinks  required  to  be 
accessible  by  4.1  shall  comply  with  4.24. 

4.24.2  Height.  Sinks  shall  be  mounted 
with  the  counter  or  rim  no  higher  than 
34  In  (865  mm)  above  the  finish  floor. 

4.24.3  Knee  Clearance.  Knee  clearance  that 
Is  at  least  27  In  (685  mm)  high.  30  In  (760  mm) 
wide,  and  19  In  (485  mm)  deep  shall  be  pro- 


vided underneath  sinks. 

4.24.4  Depth.  Each  sink  shall  be  a  maximum 
of  6-1/2  In  (165  mm)  deep. 

4.24.5  Clear  Floor  Space.  A  clear  floor 
space  at  least  30  in  by  48  In  (760  mm  by 
1220  mm)  complying  with  4.2.4  shall  be 
provided  In  front  of  a  sink  to  allow  forward 
approach.  The  clear  floor  space  shall  be  on 
an  accessible  route  and  shall  extend  a  maxi- 
mum of  19  In  (485  mm)  underneath  the  sink 
(see  Fig.  32). 

4.24.6  Exposed  Pipes  and  Surfaces.  Hot 

water  and  drain  pipes  exposed  under  sinks 
shall  be  Insulated  or  otherwise  configured  so 
as  to  protect  against  contact.  There  shall  be  no 
sharp  or  abrasive  surfaces  under  sinks. 

4.24.7  Faucets.  Faucets  shall  comply  with 
4.27.4.  Lever-operated,  push-type,  touch-type, 
or  electronically  controlled  mechanisms  are 
acceptable  designs. 

4.25  Storage. 

4.25.1  General.  Fixed  storage  facilities  such 
as  cabinets,  shelves,  closets,  and  drawers 
required  to  be  accessible  by  4.1  shall  comply 
with  4.25. 

4.25.2  Clear  Floor  Space.  A  clear  floor 
space  at  least  30  In  by  48  in  (760  mm  by 
1220  mm)  complying  with  4.2.4  that  allows 
either  a  forward  or  parallel  approach  by  a 
person  using  a  wheelchair  shall  be  provided 
at  accessible  storage  facilities. 

4.25.3  Height.  Accessible  storage  spaces 
shall  be  within  at  least  one  of  the  reach  ranges 
specified  in  4.2.5  and  4.2.6  (see  Fig.  5  and 
Fig.  6).  Clothes  rods  or  shelves  shall  be  a 
maximum  of  54  In  (1370  mm)  above  the  finish 
floor /or  a  side  approach.  Where  the  distance 
fi-om  the  wheelchair  to  the  clothes  rod  or  shelf 
exceeds  10  In  (255  mm)  (as  in  closets  without 
accessible  doors)  the  height  and  depth  to  the 
rod  or  shelf  shall  comply  with  Fig.  38(a)  and 
Fig.  38(b). 

4.25.4  Hardware.  Hardware  for  accessible 
storage  facilities  shall  comply  with  4.27.4. 
Touch  latches  and  U-shaped  pulls  are 
acceptable. 
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Storage  Shelves  and  Closets 
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4.26  Handrails,  Grab  Bars,  and  Tub 
and  Shower  Seats. 

4.26.1*  General.  All  handrails,  grab  bars, 
and  tub  and  shower  seats  required  to  be  acces- 
sible by  4.1.  4.8.4.9.  4.16,  4.17,  4.20  or  4.21 
shall  comply  with  4.26. 

4.26.2*  Size  and  Spacing  of  Grab  Bars 
and  Handrails.  The  diameter  or  width  of  the 
gripping  surfaces  of  a  handrail  or  grab  bar 
shall  be  1-1/4  Into  1-1/2  In  (32  mm  to  38  mm), 
or  the  shape  shall  provide  an  equivalent  grip- 
ping surface.  If  handrails  or  grab  bars  are 
mounted  adjacent  to  a  wall,  the  space  between 
the  wall  and  the  grab  bar  shall  be  1-1/2  In 
(38  mm)  (see  Fig.  39(a).  (b).  (c).  and  (e)].  Hand- 
rails may  be  located  in  a  recess  if  the  recess  is 
a  maximum  of  3  in  (75  mm)  deep  and  extends 
at  least  18  in  (455  mm)  above  the  top  of  the  rail 
(see  Fig.  39(d)). 

4.26.3  Structural  Strength.  The  structural 
strength  of  grab  bars,  tub  and  shower  seats, 
fasteners,  and  mounting  devices  shall  meet 
the  following  specification: 

(1)  Bending  stress  in  a  grab  bar  or  seat 
Induced  by  the  maximum  bending  moment 
from  the  applicaUon  of  250  Ibf  (11 12N)  shall 


be  less  than  the  allowable  stress  for  the 
material  of  the  grab  bar  or  seat. 

(2)  Shear  stress  Induced  in  a  grab  bar  or 
seat  by  the  appUcatlon  of  250  Ibf  (11 12N)  shall 
be  less  than  the  allowable  shear  stress  for  the 
matertcd  of  the  grab  bar  or  seat.  If  the  con- 
nection between  the  grab  bar  or  seat  and  its 
mounting  bracket  or  other  support  Is  consid- 
ered to  be  fully  restrained,  then  direct  and 
torsional  shear  stresses  shall  be  totaled  for  the 
combined  shear  stress,  which  shall  not  exceed 
the  allowable  shear  stress. 

(3)  Shear  force  Induced  in  a  fastener  or 
mounting  device  from  the  application  of  250  Ibf 
(11 12N)  shall  be  less  than  the  allowable  lateral 
load  of  either  the  fastener  or  mounting  device 
or  the  supporting  structure,  whichever  Is  the 
smaller  allowable  load. 

(4)  Tensile  force  Induced  in  a  fastener  by  a 
direct  tension  force  of  250  Ibf  (1 1 12N)  plus  the 
maximum  moment  from  the  application  of 
250  Ibf  (1 112N)  shall  be  less  than  the  allowable 
withdrawal  load  between  the  fastener  and  the 
supporting  structure. 

(5)  Grab  bars  shall  not  rotate  within  their 
fittings. 
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Rg.39 
Size  and  Spacing  of  Handrails  and  Grab  Bars 
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4.26.4  Eliminating  Hazards.  A  handrail  or 
grab  bar  and  any  wall  or  other  surface  adjacent 
to  it  shall  be  free  of  any  sharp  or  abrasive  ele- 
ments. Badges  shall  have  a  minimum  radius  of 
1/8  in  (3.2  mm). 


4.27  Controls  and  Operating 
Mechanisms. 

4.27. 1  General.  Controls  and  operating 
mechanisms  required  to  be  accessible  by  4. 1 
shall  comply  with  4.27. 
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4.27.2  Clear  Floor  Space.  Clear  floor  space 
complying  with  4.2.4  that  allows  a  forward  or  a 
parallel  approach  by  a  person  using  a  wheel- 
chair shall  be  provided  at  controls,  dispensers, 
receptacles,  and  other  operable  equipment. 

4.27.3*  Hel^t.  The  highest  operable  part 
of  controls,  dispensers,  receptacles,  and  other 
operable  equipment  shall  be  placed  within  at 
least  one  of  the  reach  ranges  specified  In  4.2.5 
find  4.2.6.  Electrical  and  communications 
system  receptacles  on  walls  shall  be  mounted 
no  less  than  15  In  (380  mm)  above  the  floor. 

EXCEPTION:  These  requirements  do  not  apply 
where  the  use  of  special  equipment  dictates 
otherwise  or  where  electrical  and  communica- 
ttons  systems  receptacles  are  not  normally 
intended  Jar  use  by  building  occupants. 

4.27 A  Operation.  Controls  and  operating 
mechanisms  shall  be  operable  with  one  hand 
and  shall  not  require  tight  grasping,  pinching, 
or  twisting  of  the  wrist.  The  force  required  to 
activate  controls  shall  be  no  greater  thjm  5  Ibf 
(22.2  N). 

4.28  Alarms. 

4.28.1  General.  Alarm  systems  required  to 
be  accessible  by  4.1  shall  comply  with  4.28.  At 
a  minimum,  visual  signal  appliances  shall  be 
provided  tn  buildings  and  facilities  in  each  of 
the  following  areas:  restrooms  and  any  other 
general  usage  areas  (e.g..  meeting  rooms), 
hallways,  lobbies,  and  any  other  area  for 
common  use. 

4.28.2*  Audible  Alarms.  If  provided,  audible 
emergency  alarms  shall  produce  a  sound  that 
exceeds  the  prevailing  equivalent  sound  level 
in  the  room  or  space  by  at  least  15  dhA  or 
exceeds  emy  maximum  sound  level  with  a 
duration  of  60  seconds  by  5  dhA,  whichever 
is  louder.  Sound  levels  for  alarm  signals  shall 
not  exceed  120  dbA. 

4.28.3*  Visual  Alarms.  Visual  alarm  signal 
appliances  shall  be  integrated  into  the  building 
orfacUUy  alarm  system.  If  single  station  audible 
alarms  are  provided  then  single  station  visual 
alarm  signals  shaU.  be  provided  Visual  alarm 
signals  shall  have  the  following  minimum 
photometric  and  location  features: 


(1)  The  lanq}  shall  be  a  xenon  strobe  type  or 
equtvcdent 

(2)  The  color  shall  be  clear  or  nominal  while 
lie.,  unfUtered  or  clear  filtered  white  light}. 

13)  The  maximum  pulse  duration  shall  be  tux^ 
tervths  of  one  second  (0.2  sec)  with  a  maximum 
duty  cycle  of  40  percent  The  pulse  duration  is 
defined  as  the  time  interval  between  initial  and 
final  points  of  10  percent  of  maximum  signal 

(4)  The  intensity  shall  be  a  minimum  of 
75candela. 

(5)  The  flash  rale  shall  be  a  minimum  of 
1  Hz  and  a  maxinmm  of  3  Hz. 

(6)  The  appliance  shall  be  placed  80  in 
(2030  mm)  above  the  highest  floor  level  within 
the  space  or  6  in  (152  mm)  below  the  ceHtng, 
whichever  ts  lower. 

(7)  In  general  no  place  in  any  room  or  space 
required  to  have  a  visual  signal  appliance  shall 
be  more  than  50ft  (15  m)from  the  signal  (in  the 
horizontal  plane).  In  large  rooms  and  spaces 
exceeding  100ft  (30  rrO  across,  wtthout  obstruc- 
tions 6  ft  (2  m)  above  the  finish  floor,  such  as 
auditortums,  devices  may  be  placed  around 
the  perimeter,  spaced  a  maximum  100  ft  (30  m) 
apart,  in  lieu  of  suspending  appliances  from 
the  celling. 

(8)  No  place  tn  conunon  corridors  or  hallways 
In  which  visual  alarm  signaUtng  appliances  are 
required  shall  be  more  than  50  fl  (15  m)from 
the  signal 

4.28.4*  Auxiliary  Alarms.  Units  and  sleep- 
ing accommodations  shall  have  a  visual  alarm 
connected  to  the  building  emergency  alarm 
system  or  shall  have  a  standard  1 10-volt  elec- 
trical receptacle  Into  which  such  an  alarm  can 
be  connected  and  a  means  by  which  a  signal 
from  the  building  emergency  alarm  system  can 
trigger  such  an  auxiliary  alarm.  When  visual 
alarms  are  in  place  the  signal  shall  be  visible 
In  all  areas  of  the  unit  or  room.  Instructions 
for  use  of  the  auxiliary  alarm  or  receptacle 
shall  be  provided. 
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4.29  Detectable  Warnings 


4.29  Detectable  Warnings. 

4.29. 1  General.  Detectable  warnings  required 
by  4. 1  and  4.7  shall  comply  with  4.29. 

4.29.2*  Detectable  Warnings  on  Walldng 
Surfaces.  Detectable  warnings  shall  consist 
of  raised  truncated  domes  with  a  diameter  of 
nominal  0.9  in  (23  nun),  a  height  qfnominal 
0.2  in  (5  mm)  and  a  center-to-center  spacing  of 
nominal  2.35  tn  (60  mm)  and  shall  contrast 
visually  with  adjointng  surfaces,  either  light-on- 
dark,  or dark-onlight. 

The  Tmterial  used  to  provide  contrast  shall  be 
an  integral  part  of  the  walking  surface.  Detect- 
able warnings  used  on  interior  surfaces  shall 
differ fiom  adjoining  walking  surfaces  in  resil- 
iency or  soundon-cane  contact. 

4.29.3  Detectable  Warnings  on  Doors 
To  Hazardous  Areas.  (Reserved). 

4.29.4  Detectable  Warnings  at  Stairs. 

(Reserved). 

4.29.5  Detectable  Warnings  at 
Hazardous  Vehicular  Areas.  If  a  walk 
crosses  or  adjoins  a  vehicular  way,  and  the 
walkir^  surfaces  are  not  separated  by  curbs, 
railings,  or  other  elements  between  the  pedes- 
trian areas  and  vehicular  areas,  the  boundary 
between  the  areas  shall  be  defined  by  a  con- 
tinuous detectable  warning  which  is  36  in 
(915  mm)  wide,  complying  with  4.29.2. 

4.29.6  Detectable  Warnings  at 
Reflecting  Pools.  The  edges  of  reflecting 
pools  shall  be  protected  by  railings,  walls, 
curbs,  or  delectable  warnings  complying 
with  4.29.2. 

4.29.7  Standardization.  (Reserved). 

4.30  Signage. 

4.30.1*  Creneral.  Signage  required  to  be 
accessible  by  4. 1  shall  comply  with  the 
applicable  provisions  of  4.30. 

4.30.2*  Character  Proportion.  Letters  and 
numbers  on  signs  shall  have  a  width-to-helght 
ratio  between  3:5  and  1:1  and  a  stroke-wldth- 
to-helght  ratio  between  1:5  and  1:10. 


4.30.3  Character  Height.  Characters  and 
numbers  on  signs  shall  be  sized  according  to 
the  viewing  distance  from  which  they  are  to 
be  read.  The  minimum  height  is  measured  using 
an  upper  case  X.  Lower  case  characters  are 
permitted. 


Height  Above 
Finished  Floor 


Minimum 
Character  Height 


Suspended  or  Projected 

Overhead  tn 
compliance  with  4.4.2 


3  in.  (75  mm) 
minimum 


4.30.4*  Raised  and  Brailled  Characters 
and  Pictorial  Symbol  Signs 
CPictograms).  Letters  and  numerals  shall  be 
raised  1/32  In,  upper  case,  sans  serif  or  simple 
serif  type  and  shall  be  accompanied  with  Grade 
2  Braille.  Raised  characters  shall  be  at  least 
5/8  in  (16  mm)  high,  but  no  higher  than  2  in 
(50  mm).  Pictograms  shall  be  accompanied  by 
the  equivalent  verbal  description  placed  directly 
below  the  piclogram.  The  border  dimension  of 
the  pictogram  shall  be  6  in  (152  mm)  minimum 
tn  height 

4.30.5*  Finish  and  Contrast.  The  charac- 
ters and  background  of  signs  shall  be  eggshell, 
matte,  or  other  non-glare  finish  Characters  and 
symbols  shall  contrast  with  their  background 
—  either  light  characters  on  a  dark  background 
or  dark  characters  on  a  light  background. 

4.30.6  Mounting  Location  and  Height. 

Where  permanent  identification  is  provided  for 
rooms  and  spaces,  signs  shall  be  Installed  on 
the  wall  CLdjacent  to  the  latch  side  of  the  door. 
Where  there  is  no  wall  space  to  the  latch  side 
of  the  door,  including  at  double  leaf  doors, 
signs  shall  be  placed  on  the  nearest  ac^acent 
wall  Mounting  height  shall  be  60  in  (1525  mm) 
above  the  finish  floor  to  the  centerline  of  the 
sign  Mounting  location  for  such  signage  shaR 
be  so  that  a  person  may  approach  within  3  tn 
(76  mm)  of  signage  without  encountertng  pro- 
truding objects  or  standing  within  the  swing 
of  a  door. 

4.30. 7*  Sjnnbols  of  Accessibility. 

(1)  Facilities  and  elements  required  to  be 
identified  as  accessible  by  4. 1  shall  use  the 
international  symbol  of  accessibility.  The 
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International  Symbol  of  Accessibility 


H 


(b) 

Display  Conditions 

International  Symbol  of  Accessibility 


(c) 
Intemational  TDD  Symbol 


International  Symbol  of  Access  for  Hearing  Loss 


Fig.  43 
International  Symbols 


symbol  shall  be  displayed  as  shown  in 
Fig.  A3(cO  and  (b). 

(2)  Volume  Control  Telephones.  Telephones 
required  to  have  a  volume  control  by  4.  i  .3(1 7)(b) 
shall  be  Identified  by  a  sign  containing  a  depic- 
tion of  a  telephone  handset  with  radiating  sound 
wavcF 

i3)  Text  Telephones.  Text  telephones  required 
by  4.1.3  (1 7)(c)  shall  be  Identified  by  the  intema- 
tional "WD  symbol  (Fig  43(c)).  In  addtUon.  if  a 
facility  has  a  public  text  telephone,  directional 
signage  indicating  the  location  of  the  nearest 
text  telephone  shall  be  placed  adjacent  to  aU 
banks  of  telephones  which  do  not  contain  a  text 
telephone.  Such  directional  signage  shall  include 
the  intemational  TDD  symboL  If  a  facility  has  no 
banks  of  telephones,  the  directional  signage 
shall  be  provided  at  the  entrance  (e.g.,  in  a 
buHdtng  directory). 

(4)  Assistive  Ustentng  Systems.  In  assembly 
areas  where  permanently  instoRed  assistive 
listening  systems  are  required  by  4.1.3(19)(b) 
the  availability  of  such  systems  shall  be  identi- 
fied with  signage  that  Includes  the  tntematiorutl 
symbol  of  access  for  hearing  loss  (Fig  43(d)). 

4.30.8*  Illumination  Levels.  (Reserved). 

4.31  Telephones. 

4.31.1  General.  Public  telephones  required 
to  be  accessible  by  4.  J  shall  comply  with  4.3 1 . 

4.31.2  Clear  Plobr  or  Ground  Space.  A 

clear  floor  or  ground  space  at  least  30  In  by 
48  in  (760  mm  by  1220  mm)  that  allows 
either  a  forward  or  parallel  approach  by  a 
person  using  a  wheelchair  shall  be  provided 
at  telephones  (sec  Fig.  44).  The  clear  floor  or 
ground  space  shall  complv  with  4.2.4.  Bases, 
enclosures,  and  Oxed  seats  shall  not  Impede 
approaches  to  telephones  by  people  who  use 
wheelchairs. 

4.31.3*  Mounting  Height.  The  highest 
operable  part  of  the  telephone  shall  be  within 
the  reach  ranges  specifled  in  4.2.5  or  4.2.6. 

4.31.4  Protruding  Objects.  Telephones 
shall  comply  with  4.4. 
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Rg.44 
Mounting  Heights  and  Clearances  for  Teleptiones 


4.31.5  HeitringAid  Compatible  and 
Volume  Control  Telephones  Required 
by  4.1. 

(1)  Telephones  shall  be  hearing  aid 
compatible. 

(2)  Volume  controls,  ctqxible  of  a  mintmum 
of  12  dbA  and  a  maximum  of  18  dbA  aboDe 


normat  shall  be  provided  In  accordance  ivtth 
4.1.3.  If  an  automatic  reset  Is  provided  then 
18  dbA  may  be  exceeded 

4.31.6  Controls.  Telephones  shall  have 
pushbutton  controls  where  service  for  such 
equipment  Is  available. 
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4.32  Fixed  or  Built-in  Seating  and  Tables 


4.31.7  Telephone  Books.  Telephone  books. 
If  provided,  shall  be  located  in  a  position,  thcd 
complies  with  the  reach  ranges  spectfied  in  4.2.5 
and  4.2.6. 

4.31.8  Cord  Length.  The  cord  from  the 
telephone  to  the  handset  shall  be  at  least 
29  In  (735  mm)  long. 

4.31.9*  Text  Telephones  Required 
by  4.1. 

(1)  Text  telephones  used  with  a  pay  telephone 
shall  be  permanenOy  ajffixsd  withiit  or  adjacent 
to,  the  telephone  enclosure.  If  an  acoustic  cou- 
pler (s  used,  the  telephone  cord  shall  be  suffi- 
ciently long  to  allow  connection  of  the  text 
telephone  and  the  telephone  receiver. 

(2)  Pay  telephones  designed  to  accommodate 
a  portable  text  telephone  shall  be  equipped  with 
a  shelf  and  an  electrical  outlet  within  or  adja- 
cent to  the  telephone  enclosure.  The  telephone 
handset  shall  be  capable  of  being  placed  flush 
on  the  surface  of  the  shey^.  The  shelf  shaU.  be 
capable  of  accommodating  a  text  telephone  and 
shall  have  6  in  (152  mm)  minimum  vertical  clear- 
ance tn  the  area  where  the  text  telephone  ts  to 
be  placed. 

(3)  Equivalent  facilUation  may  be  provided. 
For  example,  a  portable  text  telephone  may  be 
made  available  In  a  hotel  at  the  registration 
desk  if  it  Is  available  on  a  24-hour  basis  for 
use  with  nearby  public  pay  telephones.  In  this 
instance,  at  least  one  pay  telephone  shall 
comply  with  paragraph  2  of  this  sectiort  In 
addition,  if  an  acoustic  coupler  Is  used,  the 
telephone  handset  cord  shall  be  sufltoenlly  long 
so  as  to  allow  connection  of  the  text  telephone 
and  the  telephone  receiver.  Directional  signage 
shall  be  provided  and  shall  comply  with  4.30.7. 

4.32  Fixed  or  Built-in  Seating  and 
Tables. 

4.32.1  MlnlmMiw  Number.  Fixed  or  buUt-ln 
seating  or  tables  required  to  be  accessible  by 
4.1  shall  comply  with  4.32. 

4.32.2  Seating,  if  seating  spaces  for  people 
in  wheelchairs  are  provided  at  fixed  tables  or 
counters,  clear  floor  space  complying  with 
4.2.4  sh£ill  be  provided.  Such  clear  floor  space 


shall  not  overlap  knee  space  by  more  than 
19  in  (485  mm)  (see  Fig.  45). 

4.32.3  Knee  Clearances.  If  seating  for 
people  in  wheelchairs  is  provided  at  tables  or 
counters,  knee  spaces  at  least  27  in  (685  mm) 
high.  30  in  (760  mm)  wide,  and  19  in  (485  mm) 
deep  shall  be  provided  (see  Fig.  45). 

4.32.4*  Height  of  Tables  or  Counters. 

The  tops  of  accessible  tables  and  counters  shall 
be  from  28  in  to  34  in  (7 10  mm  to  865  mm) 
above  the  finish  floor  or  ground. 

4.33  Assembly  Areas. 

4.33.1  Mtnlmiim  Number.  Assembly  and 
associated  areas  required  to  be  accessible  by 
4.1  shall  comply  with  4.33. 

4.33.2*  Size  of  Wheelchair  Locations. 

E^ach  wheelchair  location  shall  provide  mini- 
mum clear  ground  or  floor  spaces  as  shown 
In  Fig.  46. 

4.33.3*  Placement  of  Wheelchair 
Locations.  WheelchcOr  areas  shall  be  an  inte- 
gral part  of  any  fixed  seating  plan  and  shall  be 
provided  so  as  to  provide  people  with  physical 
disabUtties  a  choice  of  admission  prices  and 
lines  of  sight  comparable  to  those  for  members 
of  the  general  public.  They  shall  adjoin  an 
accessible  route  that  also  serves  as  a  means 
of  egress  in  case  of  emergency.  At  least  one 
companion  fixed  seat  shall  be  provided  next  to 
each  wheekhatr  seating  area.  When  the  seating 
capacity  exceeds  300,  wheelchair  spaces  shaU 
be  provided  In  more  than  one  locaOoTL  ReadUy 
removable  seats  may  be  Installed  In  wheelchair 
spaces  when  the  spaces  are  not  required  to 
accommodate  wheelchair  users. 

EXCEPTION:  Accessible  viewing  positions  may 
be  clusleredfor  bleachers,  balconies,  and  other 
areas  haviry  sight  lines  that  require  slopes  of 
greater  than  5  percent  Equivalent  accessible 
viewing  positions  may  be  located  on  levels 
having  accessible  egress. 

4.33.4  Surfaces.  The  ground  or  floor  at 
wheelchair  locations  shall  be  level  and  shall 
comply  with  4.5. 
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4.34  Automated  Teller  ISachines 


4.33.5  Access  to  Peifonning  Areas. 

An  accessible  route  shall  connect  wheelchair 
seating  locations  with  performing  areas,  includ- 
ing stages,  arena  floors,  dressing  rooms,  locker 
rooms,  and  other  spaces  used  by  performers. 

4.33.6*  Placement  of  Listening  Systems. 

If  the  listening  system  provided  serves  indi- 
vidual fixed  seats,  then  such  seats  shall  be 
located  within  a  50  ft  (15  m)  viewing  distance 
of  the  stage  or  playing  cura  and  shall  have  a 
complete  view  of  the  stage  or  playing  area. 

4.33.7*  Types  of  listening  Systems. 

Assistive  listening  systems  (ALS)  are  intended 
to  augment  standcad  public  address  and  audio 
systems  by  providtng  signals  which  can  be  re- 
ceived directly  by  persons  with  special  recetuers 
or  their  own  hearing  aids  and  which  eliminate  or 
filter  background  noise.  The  type  ofassisttue 
listening  system  appropriate  for  a  particular 
application  depends  on  the  characteristics  of 
the  setting,  the  nature  of  the  program,  and  the 
intended  audience.  Magnetic  Induction  loops, 
infrared  and  radio  frequency  systems  are  types 
of  listening  systems  which  are  expropriate  for 
various  applications. 

4.34  Automated  Teller  Machines. 

4.34.1  General.  Each  machine  required  to  be 
accessible  by  4.1.3  shall  be  on  an  accessible 
route  and  shall  comply  with  4.34. 

4.34.2  Controls.  Controls  for  user  activation 
shaU.  comply  with  the  requiremerUs  of  4.27. 

4.34.3  Clearances  and  Reach  Range. 

Free  standing  or  built-in  units  not  having  a  clear 
space  under  them  shall  comply  with  4.27.2  and 

4.27.3  and  provide  for  a  parallel  approach  and 
both  a  forward  and  side  reach  to  die  unit  allow- 
ing a  person  in  a  wheelchair  to  access  the 
controls  and  dispensers. 

4.34.4  Equipment  for  Persons  with 
Vision  Iny[>airments.  instrucOons  and  aU 
information  for  use  shall  be  made  accessible  to 
and  independently  usable  by  persons  with 
vision  inyxiirments. 


4.35  Dressing  cmd  Fitting  Rooms. 

4.35.1  Genercd.  Dressing  and  fitting  rooms 
required  to  be  accessible  by  4.1  shall  comply 
with  4.35  and  shaU  be  on  an  accessible  route. 

4.35.2  Clear  Floor  Space.  A  clear  floor 
space  aUowtng  a  person  using  a  wheelchair  to 
make  a  180-degree  turn  shaU.  be  provided  In 
every  accessible  dressing  room  entered  through 
a  swinging  or  sliding  door.  No  door  shall  swing 
into  any  part  of  the  turning  space.  Turning  space 
shall  not  be  required  in  a  private  dressing  room 
entered  through  a  curtained  opening  at  least 

32  in  (815  mm)  wide  if  clear  fioor  space  comply- 
ing wUh  section  4.2  renders  the  dressing  room 
usable  by  a  person  using  a  wheelchair. 

4.35.3  Doors.  AU  doors  to  accessible  dressing 
rooms  shall  be  In  compliance  wUh  section  4. 13. 

4.35.4  Bench.  Every  accessible  dressing 
room  shall  have  a  24  in  by  48  In  (610  mm  by 
1220  mm)  benchfixed  to  the  waU.  along  the 
longer  dimension.  The  bench  shall  be  mounted 
171ntol9tn  (430  mm  to  485  mm)  above  the 

finish  fioor.  Clear  fioor  space  shaU  be  provided 
alongside  the  bench  to  aUow  a  person  using  a 
wheelchair  to  make  a  parallel  transfer  onto  the 
bench.  The  structural  strength  of  the  bench  and 
attachments  shaU  comply  with  4.26.3.  Where 
installed  in  corxjunction  wUh  showers,  swimming 
pools,  or  other  wet  locations,  water  shall  not 
accumulate  upon  the  surface  of  the  bench  and 
the  bench  shaR  haix  a  sl^)-resislant  surface. 

4.35.5  Mirror.  Where  mirrors  are  provided  in 
dressing  rooms  of  the  same  use,  then  in  an 
accessible  dressir^  room,  afuU-ler\gth  mirror, 
measuring  at  least  18  in  wide  by  54  in  high 
(460  mm  by  1370  mm),  shaR  be  mounted  in  a 
position  affording  a  view  to  a  person  on  the 
bench  as  well  as  to  a  person  in  a  standiry 
position. 

NOTE:  Sections  4.1.1  through  4.1.7  and 
sections  5  through  10  are  different  from  ANSI 
Al  17. 1  in  their  entirety  and  are  printed  in 
standard  type. 
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5.0  Restaurants  and  Cafeterias 


5. 


RESTAURANTS  AND 
CAFETERIAS. 


5.1*  General.  E^xcept  as  specified  or  modi- 
fled  In  this  section,  restaurants  and  cafeterias 
shall  comply  with  the  requirements  of  4. 1  to 
4.35.  Where  fixed  tables  (or  dining  counters 
where  food  is  consumed  but  there  is  no  service) 
are  provided,  at  least  5  percent,  but  not  less 
than  one,  of  the  fixed  tables  (or  a  portion  of 
the  dining  counter)  shall  be  accessible  and 
shall  comply  with  4.32  as  required  In  4. 1.3(18). 
In  establishments  where  separate  areas  are 
designated  for  smoking  and  non-smoking 
patrons,  the  required  number  of  accessible 
fixed  tables  (or  counters)  shall  be  propor- 
tionally distributed  between  the  smoking  and 
non-smoking  areas.  In  new  construction,  and 
where  practicable  in  alterations,  accessible 
fixed  tables  (or  counters)  shall  be  distributed 
throughout  the  space  or  facility. 

5.2  Counters  and  Bars,  where  food  or 
drink  is  served  at  counters  exceeding  34  in 
(865  mm)  in  height  for  consumption  by  cus- 
tomers seated  on  stools  or  standing  at  the 
counter,  a  portion  of  the  main  counter  which 
is  60  in  (1525  mm)  In  length  minimum  shall 
be  provided  in  compliance  with  4.32  or  service 
sh£ill  be  available  at  accessible  tables  within 
the  same  area. 
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Fig.  53 
Food  Service  Lines 


5.3  Access  Aisles.  All  accessible  fixed 
tables  shall  be  accessible  by  means  of  cin 
access  aisle  at  least  36  in  (915  mm)  clear 
between  parallel  edges  of  tables  or  between 
a  wall  and  the  table  edges. 

5.4  Dining  Areas,  in  new  construction,  all 
dining  areas,  including  raised  or  sunken  dining 
areas,  loggias,  and  outdoor  seating  areas,  shall 
be  accessible.  In  non-elevator  buildings,  an 
accessible  means  of  vertical  access  to  the 
mezzanine  is  not  required  under  the  following 
conditions:  1)  the  area  of  mezzanine  seating 
measures  no  more  than  33  percent  of  the  area 
of  the  total  accessible  seating  area;  2)  the  same 
services  and  decor  are  provided  In  an  acces- 
sible space  usable  by  the  general  public;  and, 
3)  the  accessible  areas  are  not  restricted  to 
use  by  people  with  disabilities.  In  alterations, 
accessibility  to  raised  or  sunken  dining  areas, 
or  to  all  parts  of  outdoor  seating  areas  is  not 
required  provided  that  the  same  services  and 
decor  are  provided  in  an  accessible  space 
usable  by  the  general  public  and  are  not 
restricted  to  use  by  people  with  disabilities. 

5.5  Pood  Service  Lines.  Food  service 
lines  shall  have  a  minimum  clear  width  of 
36  in  (915  mm),  with  a  preferred  clear  width 
of  42  in  (1065  mm)  to  allow  passage  around  a 
person  using  a  wheelchair.  Tray  slides  shall  be 
mounted  no  higher  than  34  In  (865  mm)  above 
the  floor  (see  Fig.  53).  If  self-service  shelves 


Fig.  54 
Tableware  Areas 
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are  provided,  at  least  50  percent  of  each  type 
must  be  within  reach  ranges  specified  In  4.2.5 
and  4.2.6. 

5.6  Tableware  and  Condiment  Areas. 

Self-service  shelves  and  dispensing  devices 
for  tableware,  dlshware.  condiments,  food 
and  beverages  shall  be  Installed  to  comply 
with  4.2  (see  Fig.  54). 

5.7  Raised  Platforms,  in  banquet  rooms 
or  spaces  where  a  head  table  or  speaker's 
lectern  Is  located  on  a  raised  platform,  the 
platform  shall  be  accessible  In  compliance 
with  4.8  or  4. 11.  Open  edges  of  a  raised  plat- 
form shzdl  be  protected  by  placement  of  tables 
or  by  a  curb. 

5.8  Vending  Machines  and  Other 
Equipment.  Spaces  for  vending  machines 
and  other  equipment  shall  comply  with  4.2 
and  shall  be  located  on  an  accessible  route. 

5.9  Quiet  Areas.  (Reserved). 


6. 


MEDICAL  CARE 
FACILmES. 


6. 1  General.  Medical  care  facUlUes  Included 
in  this  section  are  those  In  which  people  re- 
ceive physical  or  medical  treatment  or  care  and 
where  persons  may  need  assistance  In  respon- 
ding to  an  emergency  and  where  the  period  of 
stay  may  exceed  twenty-four  hours.  In  addition 
to  Uie  requirements  of  4. 1  through  4.35.  medi- 
cal care  facilities  and  buildings  shall  comply 
with  6. 

(1)  Hospitals  -  general  purpose  hospitals, 
psychiatric  facilities,  detoxlflcatlon  facilities  — 
At  least  10  percent  of  patient  bedrooms  and 
toilets,  and  all  public  use  and  common  use 
areas  are  required  to  be  designed  aind  con- 
structed to  be  accessible. 

(2)  Hospitals  and  rehabilitation  facilities 
that  specialize  in  treating  conditions  that  affect 
mobility,  or  units  within  either  that  specialize 
in  treating  conditions  that  affect  mobility  —  All 
patient  bedrooms  and  toilets,  and  all  public 
use  and  common  use  areas  are  required  to  be 
designed  and  constructed  to  be  accessible. 


(3)  Long  term  care  facilities,  nursing  homes 
—  At  least  50  percent  of  patient  bedrooms 
and  toilets,  and  all  public  use  and  common 
use  areas  are  required  to  be  designed  and 
constructed  to  be  accessible. 

(4)  Alterations  to  patient  bedrooms. 

(a)  When  patient  bedrooms  are  being  added 
or  altered  as  part  of  a  planned  renovation  of  an 
entire  wing,  a  department,  or  other  discrete 
area  of  an  existing  medical  facility,  a  percent- 
age of  the  patient  bedrooms  that  are  being 
added  or  altered  shall  comply  with  6.3.  The 
percentage  of  accessible  rooms  provided  shall 
be  consistent  with  the  percentage  of  rooms 
required  to  be  accessible  by  the  applicable 
requirements  of  6. 1(1),  6.1(2),  or  6.1(3),  until 
the  number  of  accessible  patient  bedrooms  in 
the  facility  equals  the  overall  number  that 
would  be  required  if  the  facility  were  newly 
constructed.  (For  example,  if  20  patient  bed- 
rooms are  being  altered  in  the  obstetrics 
department  of  a  hospital,  2  of  the  altered  rooms 
must  be  made  accessible.  If,  within  the  same 
hospital,  20  patient  bedrooms  are  being  altered 
in  a  unit  that  specializes  in  treating  mobility 
impairments,  all  of  the  altered  rooms  must  be 
made  accessible.)  Where  toilet/bath  rooms  are 
part  of  patient  bedrooms  which  are  added  or 
altered  and  required  to  be  accessible,  each 
such  patient  toilet/bathroom  shall  comply 
with  6.4. 

(b)  When  patient  bedrooms  are  being  added 
or  altered  individually,  and  not  as  part  of  an 
alteration  of  the  entire  area,  the  altered  patient 
bedrooms  shall  comply  with  6.3,  unless  either: 
a)  the  number  of  accessible  rooms  provided  in 
the  department  or  area  containing  the  altered 
patient  bedroom  equals  the  number  of  acces- 
sible patient  bedrooms  that  would  be  required 
if  the  percentage  requirements  of  6. 1(1),  6.1(2), 
or  6. 1  (3)  were  applied  to  that  department  or 
area;  or  b)  the  number  of  accessible  patient 
bedrooms  in  the  facility  equals  the  overall 
number  that  would  be  required  if  the  facility 
were  newly  constructed.  Where  toilet/bath- 
rooms £u-e  part  of  patient  bedrooms  which 

are  added  or  altered  and  required  to  be  acces- 
sible, each  such  toilet/bathroom  shall  comply 
with  6.4. 
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6.2  Entrances.  At  least  one  accessible 
entTEince  that  complies  with  4. 14  shall  be 
protected  from  the  weather  by  canopy  or 
roof  overhang.  Such  entrances  shall  Incorpo- 
rate a  passenger  loading  zone  that  complies 
with  4.6.6. 

6.3  Patient  Bedrooms.  Provide  accessible 
patient  bedrooms  in  compliance  with  4. 1 
through  4.35.  Accessible  patient  bedrooms 
shall  comply  with  the  following: 

(1)  Each  bedroom  shall  have  a  door  that 
complies  with  4. 13. 

EXCEPTION:  Entry  doors  to  acute  care  hospi- 
tal bedrooms  for  in-patients  shall  be  exempted 
from  the  requirement  in  4. 13.6  for  memeuver- 
ing  space  at  the  latch  side  of  the  door  if  the 
door  is  at  least  44  in  (11 20  mm)  wide. 

(2)  Each  bedroom  shcdl  have  adequate  space 
to  provide  a  maneuvering  space  that  complies 
with  4.2.3.  In  rooms  with  2  beds,  it  is  prefer- 
able that  this  space  be  located  between  beds. 

(3)  Each  bedroom  shall  have  adequate 
space  to  provide  a  minimum  clear  floor  space 
of  36  in  (915  mm)  along  each  side  of  the  bed 
and  to  provide  an  accessible  route  complying 
with  4.3.3  to  each  side  of  each  bed. 

6.4  Patient  Toilet  Rooms,  where  toUet/ 
bath  rooms  are  provided  as  a  part  of  a  patient 
bedroom,  each  patient  bedroom  that  is  required 
to  be  accessible  shall  have  an  accessible  toilet/ 
bath  room  that  complies  with  4.22  or  4.23  and 
shall  be  on  an  accessible  route. 


7. 


BUSINESS  AND 
BIERCANTILE. 


7. 1  General,  in  addition  to  the  requirements 
of  4. 1  to  4.35.  the  design  of  all  areas  used  for 
business  transactions  with  the  public  shall 
comply  with  7. 


7.2  Sales  and  Service  Counters. 
Teller  Windows,  Information 
Counters. 

(1)  In  department  stores  and  miscellaneous 
retail  stores  where  counters  have  cash  registers 
and  are  provided  for  sales  or  distribution  of 
goods  or  services  to  the  public,  at  least  one  of 
each  type  shall  have  a  portion  of  the  counter 
which  is  at  least  36  in  (915  mm)  in  length  with 
a  maximum  height  of  36  in  (915  mm)  above  the 
finish  floor.  It  shall  be  on  an  accessible  route 
complying  with  4.3.  The  accessible  counters 
must  be  dispersed  throughout  the  building  or 
facility.  In  alterations  where  it  is  technically 
Infeaslble  to  provide  an  accessible  counter,  an 
auxiliary  counter  meeting  these  requirements 
may  be  provided. 

(2)  At  ticketing  counters,  teller  stations  in 
a  bank,  registration  counters  in  hotels  and 
motels,  box  office  ticket  counters,  and  other 
counters  that  may  not  have  a  cash  register 
but  at  which  goods  or  services  are  sold  or 
distributed,  either: 

(I)  a  portion  of  the  main  counter  which 
is  a  minimum  of  36  in  (9 1 5  mm)  in  length 
shcdl  be  provided  with  a  maximum  height  of 
36  in  (915  mm);  or 

(II)  an  auxiliary  counter  with  a  maximum 
height  of  36  in  (9 1 5  mm)  in  close  proximity  to 
the  main  counter  shall  be  provided;  or 

(ill)  equivalent  facilitation  shall  be  pro- 
vided (e.g..  at  a  hotel  registration  counter, 
equivalent  facilitation  might  consist  of: 
( 1)  provision  of  a  folding  shelf  attached  to  the 
main  counter  on  which  an  Individual  with 
disabilities  can  write,  and  (2)  use  of  the  space 
on  the  side  of  the  counter  or  at  the  concierge 
desk,  for  handing  materials  back  and  forth). 

All  accessible  sales  and  service  coun- 
ters shall  be  on  an  accessible  route  complying 
with  4.3. 

(3)*  Assistive  Listening  Devices,  (Reserved) 
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7.3*  Check-out  Aisles. 

(1)  In  new  construction,  accessible  check-out 
aisles  shall  be  provided  In  conformance  with 
the  table  below: 


Total  Check-out 

AialMof 

Bach  Deaign 


Minimum  Number 

of  AccesaiUe 
Check-out  Alalea 
(of  each  dealfn) 


1-4 

5-8 

8-  15 

over  15 


1 
2 
3 

3.  plus  20%  of 
additional  aisles 


E^XCEPTION:  In  new  construction,  where  the 
selling  space  Is  under  5000  square  feet,  only 
one  check-out  aisle  Is  required  to  be  accessible. 

EXCEPTION:  In  alterations,  at  least  one  check- 
out aisle  shall  be  accessible  in  facilities  under 
5000  square  feet  of  selling  space.  In  facilities 
of  5000  or  more  square  feet  of  selling  space, 
at  least  one  of  each  design  of  check-out  aisle 
shall  be  made  accessible  when  altered  until 
the  number  of  accessible  check-out  aisles  of 
each  design  equals  the  number  required  In 
new  construction. 

E^xamples  of  check-out  aisles  of  different 
"design"  Include  those  which  are  specifically 
designed  to  serve  different  functions.  Different 
'design"  includes  but  Is  not  limited  to  the 
following  features  -  length  of  belt  or  no  belt;  or 
permanent  signage  designating  the  aisle  as  an 
express  lane. 

(2)  Clear  aisle  width  for  accessible  check-out 
aisles  shall  comply  with  4.2. 1  and  maximum 
adjoining  counter  height  shall  not  exceed  38  In 
(965  mm)  above  the  finish  floor.  The  top  of  the 
lip  shall  not  exceed  40  In  (1015  mm)  above  the 
finish  floor. 

(3)  Signage  Identifying  accessible  check-out 
aisles  shall  comply  with  4.30.7  and  shall  be 
mounted  above  the  check-out  aisle  in  the  same 
location  where  the  check-out  number  or  type  of 
check-out  is  displayed. 

7.4  Security  Bollards.  Any  device  used 
to  prevent  the  removal  of  shopping  carts  from 
store  premises  shall  not  prevent  access  or 
egress  to  people  In  wheelchairs.  An  alternate 


entry  that  Is  equally  convenient  to  that 
provided  for  the  ambulatory  population  Is 
acceptable. 


8. 


LIBRARIES. 


8. 1  General,  in  addition  to  the  require- 
ments of  4.1  to  4.35,  the  design  of  all  public 
areas  of  a  library  shall  comply  with  8.  Includ- 
ing reading  and  study  areas,  stacks,  reference 
rooms,  reserve  areas,  and  special  facilities  or 
collections. 

8.2  Reading  and  Study  Areas.  At  least 
5  percent  or  a  minimum  of  one  of  each  element 
of  fixed  seating,  tables,  or  study  carrels  shall 
comply  with  4.2  and  4.32.  Clearances  between 
fixed  accessible  tables  and  between  study 
carrels  shall  comply  with  4.3. 

8.3  Check-Out  Areas.  At  least  one  lane  at 
each  check-out  area  shall  comply  with  7.2(1). 
Any  traffic  control  or  book  security  gates  or 
turnstiles  shall  comply  with  4. 13. 

8.4  Card  Catalogs  and  Blagazine 
Displays.  Minimum  clear  aisle  space  at 
card  catalogs  and  magazine  displays  shall 
comply  with  Fig.  55.  Maximum  reach  height 
shall  comply  with  4.2.  with  a  height  of  48  in 
(1220  mm)  preferred  Irrespective  of  approach 
allowed. 

8.5  Stacks.  Minimum  clear  aisle  width 
between  stacks  shall  comply  with  4.3.  with  a 
minimum  clear  aisle  width  of  42  In  ( 1065  mm) 
preferred  where  possible.  Shelf  height  In  stack 
areas  Is  unrestricted  (see  Fig.  56). 
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Fig.  56 
Stacks 


9. 


ACCESSIBLE  TRANSIENT 
LODGING. 


(1)  E^ept  as  specified  In  the  special  techni- 
cal provisions  of  this  section,  accessible  tran- 
sient lodging  shall  comply  with  the  applicable 
requirements  of  4. 1  through  4.35.  Transient 
lodging  Includes  facilities  or  portions  thereof 
used  for  sleeping  accommodations,  when  not 
classed  as  a  medical  care  facility. 

9.1  Hotels.  Motels,  Inns.  Boarding 
Houses,  Dormitories.  Resorts  and 
Other  Similar  Places  of  Transient 
Lodging. 

9.1.1  General.  All  public  use  and  common 
use  areas  are  required  to  be  designed  and 
constructed  to  comply  with  section  4 
(Accessible  Elements  and  Spaces:  Scope 
and  Technical  Requirements). 

EXCEPTION:  SecUons  9. 1  through  9.4  do 
not  apply  to  an  establishment  located  within 
a  building  that  contains  not  more  than  five 
rooms  for  rent  or  hire  and  that  Is  actually 
occupied  by  the  proprletof  of  such  establish- 
ment as  the  residence  of  such  proprietor. 

9.1.2  Accessible  Units,  Sleeping  Rooms, 
and  Suites.  Accessible  sleeping  rooms  or 
suites  that  comply  with  the  requirements  of 

9.2  (Requirements  for  Accessible  Units,  Sleep- 
ing Rooms,  and  Sultes)*shall  be  provided  in 
conformance  with  the  table  below.  In  addi- 
tion, in  hotels,  of  50  or  more  sleeping  rooms 
or  suites,  additional  accessible  sleeping  rooms 
or  suites  that  Include  a  roU-ln  shower  shall 
also  be  provided  In  conformance  with  the  table 
below.  Such  accommodations  shall  comply 
with  the  requirements  of  9.2.  4.21,  and  Figure 
57(a)  or  (b). 
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Fig.  57 
Roll-in  Shower  with  Folding  Seat 


Number  <tf 

Accessible 

Rooms  with 

Rooms 

Rooms 

Roll-In  Showers 

1   to 

25 

1 

26  to 

50 

2 

51   to 

75 

3 

1 

76  to 

100 

4 

1 

101   to 

150 

5 

2 

151   to 

200 

6 

2 

201   to 

300 

7 

3 

301   to 

400 

8 

4 

401   to 

500 

9          4 

plus  one  for  each 

additional  100 

over  400 

501    to 

1000 

2%  of  total 

1001  and 

over 

20  plus  1  for 
each  100 
over  1000 

9.1.3  Sleeping  Accommodations  for 
Persons  with  Hearing  Impairments. 

In  addition  to  those  accessible  sleeping  rooms 
and  suites  required  by  9. 1.2,  sleeping  rooms 


and  suites  that  comply  with  9.3  (Visual  Alarms, 
Notification  Devices,  and  Telephones)  shall  be 
provided  in  conformance  with  the  following 
table: 


Number  of 

Accessible 

Elements 

Elements 

1   to  25 

1 

26  to   50 

2 

51   to   75 

3 

76  to    100 

4 

101    to    150 

5 

151    to  200 

6 

201   to  300 

7 

301    to   400 

8 

401    to   500 

9 

501    to    1000 

2%  of  total 

1001  and  over 

20  plus  1  for 

each  100  over  1000 
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9.1.4  Classes  of  Sleeping 
Accommodations. 

(1)  In  order  to  provide  persons  with  dis- 
abilities a  range  of  options  equivalent  to  those 
available  to  other  persons  served  by  the  facUlty. 
sleeping  rooms  and  suites  required  to  be  acces- 
sible by  9. 1.2  shall  be  dispersed  among  the 
various  classes  of  sleeping  accommodations 
available  to  patrons  of  the  place  of  transient 
lodging.  Factors  to  be  considered  Include  room 
size,  cost,  amenities  provided,  and  the  number 
of  beds  provided. 

(2)  Ekiuivalent  Facilitation.  For  purposes 
of  this  section,  it  shall  be  deemed  equivalent 
facilitation  if  the  operator  of  a  facility  elects  to 
limit  construction  of  accessible  rooms  to  those 
intended  for  multiple  occupancy,  provided  that 
such  rooms  are  made  available  at  the  cost  of 

a  single-occupancy  room  to  an  individual  with 
disabilities  who  requests  a  single -occupancy 
room. 

9.1.5.  Alterations  to  Accessible  Units. 
Sleeping  Rooms,  and  Suites,  when  sleep- 
ing rooms  are  being  altered  in  an  existing 
facility,  or  portion  thereof,  subject  to  the 
requirements  of  this  section,  at  least  one 
sleeping  room  or  suite  that  complies  with  the 
requirements  of  9.2  (Requirements  for  Acces- 
sible Units,  Sleeping  Rooms,  and  Suites)  shall 
be  provided  for  each  25  sleeping  rooms,  or 
fraction  thereof,  of  rooms  being  altered  until 
the  number  of  such  rooms  provided  equals  the 
number  required  to  be  accessible  with  9. 1.2. 
In  addition,  at  least  one  sleeping  room  or  suite 
that  complies  with  the  requirements  of  9.3 
(Visual  Alarms,  Notlflcation  Devices,  and 
Telephones)  shall  be  provided  for  each  25 
sleeping  rooms,  or  fraction  thereof,  of  rooms 
being  altered  until  the  number  of  such  rooms 
equals  the  number  required  to  be  accessible 
by  9. 1.3. 

9.2  Requirements  for  Accessible  Units. 
Sleeping  Rooms  and  Suites. 

9.2.1  General.  Units,  sleeping  rooms,  and 
suites  required  to  be  accessible  by  9. 1  shall 
comply  with  9.2. 

9.2.2  Mtnlmmn  Requirements.  An  acces- 
sible unit,  sleeping  room  or  suite  shall  be  on  an 


accessible  route  complying  with  4.3  and  have 
the  following  accessible  elements  and  spaces. 

( 1)  Accessible  sleeping  rooms  shall  have  a 
36  In  (915  mm)  clear  width  maneuvering 
space  located  along  both  sides  of  a  bed,  except 
that  where  two  beds  are  provided,  this  require- 
ment can  be  met  by  providing  a  36  in  (915  mm) 
wide  maneuvering  space  located  between  the 
two  beds. 

(2)  An  accessible  route  complying  with  4.3 
shall  connect  all  accessible  spaces  and  ele- 
ments. Including  telephones,  within  the  unit, 
sleeping  room,  or  suite.  This  is  not  intended  to 
require  an  elevator  in  multi-story  units  as  long 
as  the  spaces  identified  in  9.2.2(6)  and  (7)  are 
on  accessible  levels  and  the  accessible  sleeping 
area  is  suitable  for  dual  occupancy. 

(3)  Doors  and  doorways  designed  to  allow 
passage  Into  and  within  all  sleeping  rooms, 
suites  or  other  covered  units  shall  comply 
with  4.13. 

(4)  If  fixed  or  built-in  storage  facilities  such 
as  cabinets,  shelves,  closets,  and  drawers  are 
provided  in  accessible  spaces,  at  least  one  of 
each  type  provided  shall  contain  storage  space 
complying  with  4.25.  Additional  storage  may 
be  provided  outside  of  the  dimensions  required 
by  4.25. 

(5)  All  controls  in  accessible  units,  sleeping 
rooms,  and  suites  shall  comply  with  4.27. 

(6)  Where  provided  as  part  of  an  accessible 
unit,  sleeping  room,  or  suite,  the  following 
spaces  shall  be  accessible  and  shall  be  on  an 
accessible  route: 

(a)  the  living  area. 

(b)  the  dining  area. 

(c)  at  least  one  sleeping  area. 

(d)  patios,  terraces,  or  balconies. 

EXCEPTION:  The  requirements  of  4. 13.8 
and  4.3.8  do  not  apply  where  it  is  necessary  to 
utilize  a  higher  door  threshold  or  a  change  in 
level  to  protect  the  integrity  of  the  unit  from 
wind/water  damage.  Where  this  exception 
results  in  patios,  terraces  or  balconies  that  are 
not  at  an  accessible  level,  equivalent  facilitation 
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shall  be  provided.  (E.g.,  equivalent  facilitation 
at  a  hotel  patio  or  balcony  might  consist  of 
providing  raised  decking  or  a  ramp  to  provide 
accessibility.) 

(e)  at  least  one  full  bathroom  (i.e..  one 
with  a  water  closet,  a  lavatory,  and  a  bathtub 
or  shower). 

(1)  if  only  half  baths  are  provided,  at  least 
one  half  bath. 

(g)  carports,  garages  or  parking  spaces. 

(7)  Kitchens,  Kitchenettes,  or  Wet  Bars. 
When  provided  as  accessory  to  a  sleeping  room 
or  suite,  kitchens,  kitchenettes,  wet  bars,  or 
similar  amenities  shall  be  accessible.  Clear 
floor  space  for  a  front  or  parallel  approach  to 
cabinets,  counters,  sinks,  and  appliances  shall 
be  provided  to  comply  with  4.2.4.  Countertops 
and  sinks  shall  be  mounted  at  a  maximum 
height  of  34  in  (865  mm)  above  the  floor.  At 
least  flfly  percent  of  shelf  space  In  cabinets  or 
refrigerator/freezers  shall  be  within  the  reach 
ranges  of  4.2.5  or  4.2.6  and  space  shall  be 
designed  to  allow  for  the  operation  of  cabinet 
and/or  appliance  doors  so  that  Eill  cabinets 
and  appliances  are  accessible  and  usable. 
Controls  and  operating  mechanisms  shall 
comply  with  4.27. 

(8)  Sleeping  room  accommodations  for 
persons  with  hearing  impairments  required  by 
9. 1  and  complying  with  9.3  shall  be  provided 
In  the  accessible  sleeping  room  or  suite. 

9.3  Visual  Alarms.  Notification 
Devices  and  Telephones. 

9.3. 1  General.  In  sleeping  rooms  required 
to  comply  with  this  section,  auxiliary  visual 
alarms  shall  be  provided  and  shall  comply  with 
4.28.4.  Visual  notification  devices  shall  also  be 
provided  In  units,  sleeping  rooms  and  suites  to 
alert  room  occupants  of  incoming  telephone 
calls  and  a  door  knock  or  bell.  Notlflcatlon 
devices  shall  not  be  connected  to  auxlllaiy 
visual  alarm  slgrial  appliances.  Permanently 
installed  telephones  shall  have  volume  controls 
complying  with  4.31.5;  an  accessible  electrical 
outlet  within  4  ft  (1220  mm)  of  a  telephone 
connection  shall  be  provided  to  facilitate  the 
use  of  a  text  telephone. 


9.3.2  Equivalent  Facilitation.  For  pur- 
poses of  this  section,  equivalent  facilitation 
shall  include  the  installation  of  electrical 
outlets  (includii^  outlets  connected  to  a 
facility's  central  alarm  system)  and  telephone 
wiring  in  sleeping  rooms  and  suites  to  enable 
persons  with  hearing  impairments  to  utilize 
portable  visual  alarms  and  communication 
devices  provided  by  the  operator  of  the  facility. 

9.4  Other  Sleeping  Rooms  and 
Suites.  Doors  and  doorways  designed  to  allow 
passage  into  and  within  eill  sleeping  units  or 
other  covered  units  shall  comply  with  4. 13.5. 

9.5  Transient  Lodging  in  Homeless 
Shelters.  Halfway  Houses.  Transient 
Group  Homes,  and  Other  Social 
Service  Establishments. 

9.5.1  New  Construction.  In  new  construc- 
tion all  public  use  and  common  use  areas  are 
required  to  be  designed  and  constructed  to 
comply  with  section  4.  At  least  one  of  each  type 
of  amenity  (such  as  washers,  dryers  and  simi- 
lar equipment  installed  for  the  use  of  occu- 
pants) in  each  common  area  shall  be  accessible 
and  shall  be  located  on  an  accessible  route  to 
any  accessible  unit  or  sleeping  accommodation. 

EXCEPTION:  Where  elevators  are  not  provided 
as  allowed  In  4.1.3(5),  accessible  amenities  are 
not  required  on  inaccessible  floors  as  long  as 
one  of  each  type  is  provided  in  common  areas 
on  accessible  floors. 

9.5.2  Alterations. 

(1)  Social  service  establishments  which  are 
not  homeless  shelters: 

(a)  The  provisions  of  9.5.3  and  9. 1.5  shall 
apply  to  sleeping  rooms  and  beds. 

(b)  Alteration  of  other  areas  shall  be  con- 
sistent with  the  new  construction  provisions 
of  9.5.1. 

(2)  Homeless  shelters.  If  the  following  ele- 
ments cire  altered,  the  following  requirements 
apply: 
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(a)  at  least  one  public  entrance  shall  allow  a 
person  with  mobility  Impairments  to  approach, 
enter  and  exit  Including  a  minimum  clear  door 
width  of  32  in  (815  mm). 

(b)  sleeping  space  for  homeless  persons  as 
provided  in  the  scoping  provisions  of  9. 1 .2 
shall  Include  doors  to  the  sleeping  area  with  a 
minimum  clear  width  of  32  in  (815  mm)  and 
maneuvering  space  around  the  beds  for  per- 
sons with  mobility  Impairments  complyliig 
with  9.2.2(1). 

(c)  at  least  one  toilet  room  for  each  gender 
or  one  unisex  toilet  room  shall  have  a  mini- 
mum clear  door  width  of  32  in  (815  mm), 
minimum  turning  space  complying  with  4.2.3, 
one  water  closet  complying  with  4. 16,  one 
lavatory  complying  with  4. 19  and  the  door  shall 
have  a  privacy  latch;  and,  if  provided,  at  least 
one  tub  or  shower  shall  comply  with  4.20  or 
4.21,  respectively. 

(d)  at  least  one  common  area  which  a 
person  with  mobility  Impaliments  can 
approach,  enter  and  exit  including  a  mini- 
mum clear  door  width  of  32  in  (815  mm). 

(e)  at  least  one  route  connecting  elements 
(a),  (b),  (c)  and  (d)  which  a  person  with  mobility 
impairments  can  use  including  minimum  clear 
width  of  36  in  (915  mm),  passing  space  com- 
plying with  4.3.4,  turning  space  complying  with 
4.2.3  and  changes  In  levels  complying  with 
4.3.8. 

(f)  homeless  shelters  can  comply  with  the 
provisions  of  (a) -(e)  by  providing  the  above 
elements  on  one  accessible  floor. 

9.5.3.  Accessible  Sleeping 
Accommodations  in  New  Construction. 

Accessible  sleeping  rooms  shall  be  provided  in 
conformance  with  the  table  In  9. 1.2  and  shall 
comply  with  9.2  Accessible  Units,  Sleeping 
Rooms  and  Suites  (where  the  items  are  pro- 
vided). Additional  sleeping  rooms  that  comply 
with  9.3  Sleeping  Accommodations  for  Persons 
with  Hearing  Impairments  shall  be  provided  In 
conformance  with  the  table  provided  In  9. 1.3. 

In  facilities  with  multi-bed  rooms  or  spaces, 
a  percentage  of  the  beds  equal  to  the  table 
provided  In  9.1.2  shall  comply  with  9.2.2(1). 


10. 


TRANSPORTATION 
FACXLITIBS. 


10.1  General.    Every  station,  bus  stop,  bus 
stop  pad.  terminal,  building  or  other  transpor- 
tation facility,  shall  comply  with  the  applicable 
provisions  of  4. 1  through  4.35,  sections  5 
through  9,  and  the  applicable  provisions  of 
this  section.  The  exceptions  for  elevators  in 
4.1.3(5),  exception  1  and  4.1.6(l)(k)  do  not 
apply  to  a  terminal,  depot,  or  other  station 
used  for  specified  public  transportation,  or  an 
airport  passenger  terminal,  or  facilities  subject 
to  TlUe  II. 

10.2  Bus  Stops  and  Terminals. 
10.2.1   New  Construction. 

( 1)  Where  new  bus  stop  pads  are  constructed 
at  bus  stops,  bays  or  other  areas  where  a  lift  or 
ramp  is  to  be  deployed,  they  shall  have  a  firm, 
stable  surface:  a  minimum  clear  length  of 

96  Inches  (measured  from  the  curb  or  vehicle 
roadway  edge)  and  a  minimum  clear  width 
of  60  inches  (measured  parallel  to  the  vehicle 
roadway)  to  the  maximum  extent  allowed  by 
legal  or  site  constraints;  arid  shall  be  cormected 
to  streets,  sidewalks  or  pedestrian  paths  by  an 
accessible  route  complying  with  4.3  and  4.4. 
The  slope  of  the  pad  parallel  to  the  roadway 
shall,  to  the  extent  practicable,  be  the  same  as 
the  roadway.  For  water  drainage,  a  maximum 
slope  of  1:50  (2%)  perpendicular  to  the  roadway 
Is  allowed. 

(2)  Where  provided,  new  or  replaced  bus 
shelters  shall  be  installed  or  positioned  so  as 
to  permit  a  wheelchair  or  mobility  aid  user  to 
enter  from  the  public  way  and  to  reach  a 
location,  having  a  minimum  clear  floor  area 
of  30  inches  by  48  inches,  entirely  within  the 
perimeter  of  the  shelter.  Such  shelters  shall 
be  connected  by  an  accessible  route  to  the 
boarding  area  provided  under  paragraph  (1) 
of  this  section. 

(3)  Where  provided,  all  new  bus  route 
identification  signs  shall  comply  with  4.30.5. 
In  addition,  to  the  maximum  extent  practi- 
cable, all  new  bus  route  identification  signs 
shall  comply  with  4.30.2  and  4.30.3.   Signs 
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that  are  sized  to  the  maximum  dimensions 
permitted  under  legitimate  local,  state  or 
federal  regulations  or  ordinances  shcill  be 
considered  in  compliance  with  4.30.2  and 
4.30.3  for  purposes  of  this  section. 

EXCEPTION:  Bus  schedules,  timetables, 
or  maps  that  are  posted  at  the  bus  stop 
or  bus  bay  are  not  required  to  comply  with 
this  provision. 

10.2.2  Bus  Stop  Siting  and  Alterations. 

(1)  Bus  stop  sites  shall  be  chosen  such  that, 
to  the  maximum  extent  practicable,  the  areas 
where  lifts  or  ramps  are  to  be  deployed  comply 
with  section  10.2.1(1)  and  (2). 

(2)  When  new  bus  route  identification  signs 
are  installed  or  old  signs  are  replaced,  they 
shall  comply  with  the  requirements  of 
10.2.1(3). 

10.3  Fixed  Facilities  and  Stations. 

10.3.1   New  Construction.  New  stations  in 
rapid  raU,  light  rail,  commuter  rail.  Intercity 
bus.  intercity  rail,  high  speed  rail,  and  other 
fixed  guideway  systems  (e.g.,  automated 
guldeway  transit,  monorails,  etc.)  shall  comply 
with  the  following  provisions,  as  applicable: 

(1)  Elements  such  as  ramps,  elevators  or 
other  circulation  devices,  fare  vending  or  other 
ticketing  areas,  and  fare  collection  areas  shall 
be  placed  to  minimize  the  distance  which 
wheelchair  users  and  other  persons  who 
cannot  negotiate  steps  may  have  to  travel 
compared  to  the  general  public.  The  circula- 
tion path,  including  an  accessible  entrance  emd 
an  accessible  route,  for  persons  with  disabili- 
ties shall,  to  the  maximum  extent  practicable, 
coincide  with  the  circulation  path  for  the 
general  public.  Where  the  circulation  path  is 
dllTerent.  signage  complying  with  4.30. 1. 
4.30.2.  4.30.3,  4.30.5,  and  4.30.7(1)  shall  be 
provided  to  indicate  direction  to  and  Identify 
the  accessible  entrance  and  accessible  route. 

(2)  In  lieu  of  compliance  with  4. 1.3(8),  at 
least  one  entrance  to  each  station  shall  comply 
with  4.14,  Entrances.  If  different  entrances  to 
a  station  serve  different  transportation  fixed 
routes  or  groups  of  fixed  routes,  at  least  one 
entrance  serving  each  group  or  route  shall 


comply  with  4.14.  Entrances.  All  accessible 
entrances  shall,  to  the  maximum  extent 
practicable,  coincide  with  those  used  by  the 
majority  of  the  general  public. 

(3)  Direct  connections  to  commercial,  retail, 
or  residential  facilities  shcill  have  em  accessible 
route  complying  with  4.3  from  the  point  of 
connection  to  boarding  platforms  and  all 
transportation  system  elements  used  by  the 
public.  Any  elements  provided  to  facilitate 
future  direct  connections  shall  be  on  an 
accessible  route  connecting  boarding  platforms 
and  all  transportation  system  elements  used 
by  the  public. 

(4)  Where  signs  are  provided  at  entrances  to 
stations  identifying  the  station  or  the  entrance, 
or  both,  at  least  one  sign  at  each  entrance 
shall  comply  with  4.30.4  and  4.30.6.  Such 
signs  shall  be  placed  In  uniform  locations  at 
entrances  within  the  transit  system  to  the 
maximum  extent  practicable. 

EIXCEFTION:  Where  the  station  has  no 
defined  entrance,  but  signage  Is  provided, 
then  the  accessible  signage  shall  be  placed 
in  a  central  location. 

(5)  Stations  covered  by  this  section  shall 
have  identification  signs  complying  with  4.30.1. 
4.30.2.  4.30.3.  and  4.30.5.  Signs  shaU  be 
placed  at  frequent  intervals  and  shall  be  clearly 
visible  from  within  the  vehicle  on  both  sides 
when  not  obstructed  by  another  train.  When 
station  identification  signs  are  placed  close  to 
vehicle  windows  (i.e.,  on  the  side  opposite  from 
boarding)  each  shall  have  the  top  of  the  highest 
letter  or  symbol  below  the  top  of  the  vehicle 
window  and  the  bottom  of  the  lowest  letter  or 
symbol  above  the  horizontal  mid-line  of  the 
vehicle  window. 

(6)  Lists  of  stations,  routes,  or  destinations 
served  by  the  station  and  located  on  boarding 
areas,  p^tforms.  or  mezzanines  shall  comply 
with  4.30.1.  4.30.2.  4.30.3.  and  4.30.5.  A 
minimum  of  one  sign  identifying  the  specific 
station  and  complying  with  4.30.4  and  4.30.6 
shall  be  provided  on  each  platform  or  boarding 
area.  All  signs  referenced  in  this  paragraph 
shall,  to  the  maximum  extent  practicable, 

be  placed  in  uniform  locations  within  the 
transit  system. 


68 


45712  Federal  Register  /  Vol.  56,  No.  173  /  Friday,  September  6,  1991  /  Rules  ana  Keguiauono 

10.3  Fixed  Facilities  and  Stations 


(?)•  Automatic  fare  vending,  collection  and 
adjustment  (e.g.,  add-fare)  systems  shall 
comply  with  4.34.2,  4.34.3,  and  4.34.4. 
At  each  accessible  entrance  such  devices 
shall  be  located  on  an  accessible  route. 
If  self-service  fare  collection  devices  are 
provided  for  the  use  of  the  general  public, 
at  least  one  accessible  device  for  entering, 
and  at  least  one  for  exiting,  unless  one  device 
serves  both  functions,  shall  be  provided  at 
each  accessible  point  of  entry  or  exit.  Acces- 
sible fare  collection  devices  shall  have  a  mini- 
mum clear  opening  width  of  32  Inches;  shall 
permit  passage  of  a  wheelchair;  and,  where 
provided,  coin  or  card  slots  and  controls 
necessary  for  operation  shall  comply  with  4.27. 
Gates  which  must  be  pushed  open  by  wheel- 
chair or  mobility  aid  users  shall  have  a  smooth 
continuous  surface  extending  from  2  Inches 
above  the  floor  to  27  Inches  above  the  floor  and 
shall  comply  with  4. 13.  Where  the  circulation 
path  does  not  coincide  with  that  used  by  the 
general  public,  accessible  fare  collection  sys- 
tems shall  be  located  at  or  adjacent  to  the 
accessible  point  of  entry  or  exit. 

(8)  Platform  edges  bordering  a  drop-off  and 
not  protected  by  platform  screens  or  guard 
rails  shall  have  a  detectable  warning.  Such 
detectable  warnings  shall  comply  with  4.29.2 
and  shall  be  24  inches  wide  running  the  full 
length  of  the  platform  drop-off. 

(9)  In  stations  covered  by  this  section, 
rail-to-platform  height  In  new  stations  shall 
be  coordinated  with  the  floor  height  of  new 
vehicles  so  that  the  vertical  difference,  mea- 
sured when  the  vehicle  Is  at  rest,  is  within 
plus  or  minus  5/8  Inch  under  normal  passen- 
ger load  conditions.  For  rapid  rail,  light  rail, 
commuter  rail,  high  speed  rail,  and  intercity 
rail  systems  In  new  stations,  the  horizontal 
gap,  measured  when  the  new  vehicle  is  at  rest, 
shall  be  no  greater  than  3  inches.  For  slow 
moving  automated  guldeway  "people  mover" 
transit  systems,  the  horizontal  gap  In  new 
stations  shall  be  no  greater  than  1  Inch. 

EXCEPTION  1:  Elxisting  vehicles  operating 
in  new  stations  may  have  a  vertical  difference 
with  respect  to  the  new  platform  within  plus  or 
minus  1-1/2  Inches. 

ElXCEPnON  2:   In  light  rail,  commuter  rail  and 
intercity  rail  systems  where  It  Is  not  operation- 


ally or  structurally  feasible  to  meet  the 
horizontal  gap  or  vertical  difference  require- 
ments, mini-high  platforms,  car-bome  or 
platform-mounted  lifts,  ramps  or  bridge  plates, 
or  similar  manually  deployed  devices,  meeting 
the  applicable  requirements  of  36  CFR  part 
1 192,  or  49  CFR  part  38  shall  suffice. 

( 10)  Stations  shall  not  be  designed  or 
constructed  so  as  to  require  persons  with 
disabilities  to  board  or  alight  from  a  vehicle 
at  a  location  other  than  one  used  by  the 
general  public. 

( 1 1)  Illumination  levels  in  the  areas  where 
signage  is  located  shall  be  uniform  and  shall 
minimize  glare  on  signs.  Lighting  along  circu- 
lation routes  shall  be  of  a  type  and  configura- 
tion to  provide  unfform  illumination. 

(12)  Text  Telephones:  The  following  shall 
be  provided  In  accordance  with  4.31.9: 

(a)  ff  an  interior  public  pay  telephone  is 
provided  In  a  transit  facility  (as  defined  by  the 
Department  of  Transportation)  at  least  one 
Interior  public  text  telephone  shall  be  provided 
in  the  station. 

(b)  Where  four  or  more  public  pay  tele- 
phones serve  a  particular  entrance  to  a  rail 
station  and  at  least  one  is  In  an  Interior  loca- 
tion, at  least  one  interior  public  text  telephone 
shall  be  provided  to  serve  that  entrance.  Com- 
pliance with  this  section  constitutes  compli- 
ance with  section  4.1.3(17)(c). 

(13)  Where  It  is  necessary  to  cross  tracks 
to  reach  boarding  platforms,  the  route  surface 
shall  be  level  and  flush  with  the  rail  top  at  the 
outer  edge  and  between  the  rails,  except  for  a 
maximum  2-1/2  Inch  gap  on  the  inner  edge 
of  each  rail  to  permit  passage  of  wheel  flanges. 
Such  crossings  shall  comply  with  4.29.5. 
Where  gap  reduction  is  not  practicable,  an 
above-grade  or  below-grade  accessible  route 
shall  be  provided. 

( 14)  Where  public  address  systems  are 
provided  to  convey  information  to  the  public 
in  terminals,  stations,  or  other  fixed  facilities. 
a  means  of  conveying  the  same  or  equivalent 
information  to  persons  with  hearing  loss  or 
who  are  deaf  shall  be  provided. 
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(15)  Where  clocks  are  provided  for  use  by 
the  general  public,  the  clock  face  shall  be 
uncluttered  so  that  Its  elements  are  clearly 
visible.  Hands,  numerals,  and/or  digits  shall 
contrast  with  the  background  either  llght-on- 
dark  or  dark-on-llght.  Where  clocks  are 
mounted  overhead,  numerals  and/or  digits 
shall  comply  with  4.30.3.  Clocks  shall  be 
placed  in  uniform  locations  throughout  the 
facility  and  system  to  the  maximum  extent 
practicable. 

(16)  Where  provided  in  below  grade  stations, 
escalators  shsdl  have  a  minimum  clear  width 
of  32  Inches.  At  the  top  and  bottom  of  each 
escalator  run,  at  least  two  contiguous  treads 
shall  be  level  beyond  the  comb  plate  before  the 
risers  begin  to  form.  All  escEdator  treads  shall 
be  marked  by  a  strip  of  clearly  contrasting 
color,  2  inches  in  width,  placed  parallel  to  and 
on  the  nose  of  each  step.  The  strip  shall  be  of 
a  material  that  Is  at  least  as  slip  resistant  as 
the  remainder  of  the  tread.  The  edge  of  the 
tread  shall  be  apparent  from  both  ascending 
and  descending  directions. 

(17)  Where  provided,  elevators  shall  be 
glazed  or  have  transparent  panels  to  allow 
an  unobstructed  view  both  in  to  and  out  of 
the  car.  Elevators  shall  comply  with  4. 10. 

e:XCEPTION:  Elevator  cars  with  a  clear  floor 
area  in  which  a  60  inch  diameter  circle  can  be 
inscribed  may  be  substituted  for  the  minimum 
car  dimensions  of  4.10,  Fig.  22. 

(18)  Where  provided,  ticketing  areas  shall 
permit  persons  with  disabilities  to  obtain 

a  ticket  and  check  baggage  and  shall 
comply  with  7.2. 

(19)  Where  provided,  baggage  check- in  and 
retrieval  systems  shall  be  on  an  accessible 
route  complying  with  4.3.  and  shall  have  space 
immediately  adjacent  complying  with  4.2.  If 
unattended  security  barriers  are  provided,  at 
least  one  gate  shall  comply  with  4. 13.  Gates 
which  must  be  pushed  open  by  wheelchair  or 
mobility  aid  users  shall  have  a  smooth  continu- 
ous surface  extending  from  2  inches  above  the 
floor  to  27  Inches  above  the  floor. 


10.3.2  Ezlstlng  Facilities:  Key  Stations. 

( 1)  Rapid,  light  and  commuter  rail  key 
stations,  as  defined  under  criteria  established 
by  the  Department  of  Transportation  In 
subpart  C  of  49  CFR  part  37  and  existing 
intercity  rjill  stations  shall  provide  at  least 
one  accessible  route  from  an  accessible 
entrance  to  those  areas  necessary  for  use 

of  the  transportation  system. 

(2)  The  accessible  route  required  by  10.3.2(1) 
shall  Include  the  features  specified  in  10.3. 1 
(1),  (4)-(9),  (11)-(15),  and(17)-(19). 

(3)  Where  technical  Infeasiblllty  in  existing 
stations  requires  the  accessible  route  to  lead 
from  the  public  way  to  a  paid  area  of  the 
transit  system,  an  accessible  fare  collection 
system,  complying  with  10.3.1(7).  shall  be 
provided  along  such  accessible  route. 

(4)  In  light  rail,  rapid  rail  and  commuter 
rail  key  stations,  the  platform  or  a  portion 
thereof  and  the  vehicle  floor  shall  be  coordi- 
nated so  that  the  vertical  difl"erence,  measured 
when  the  vehicle  Is  at  rest,  within  plus  or 
minus  1-1/2  inches  under  all  normal  passen- 
ger load  conditions,  and  the  horizontal  gap, 
measured  when  the  vehicle  Is  at  rest,  is  no 
greater  than  3  Inches  for  at  least  one  door  of 
each  vehicle  or  car  required  to  be  accessible  by 
49  CFR  part  37. 

EXCEPTION  1:  Existing  vehicles  retrofitted  to 
meet  the  requirements  of  49  CFR  37.93  (one- 
car-per-traiiTrule)  shall  be  coordinated  with 
the  platform  such  that,  for  at  least  one  door, 
the  vertical  dlfl^erence  between  the  vehicle  floor 
and  the  platform,  measured  when  the  vehicle 
is  at  rest  with  50%  normal  passenger  capacity, 
is  within  plus  or  minus  2  Inches  and  the 
horizontal  gap  Is  no  greater  than  4  inches. 

EXCEPTION  2:  Where  It  is  not  structurally 
or  operationally  feasible  to  meet  the  horizontal 
gap  or  vertical  dllTerence  requirements,  mlnl- 
hlgh  platforms,  car-borne  or  platform  mounted 
lifts,  ramps  or  bridge  plates,  or  similar  manu- 
ally deployed  devices,  meeting  the  applicable 
requirements  of  36  CFR  Part  1192  shall  suffice. 
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(5)  New  direct  connections  to  commercial, 
retail,  or  residential  facilities  shall,  to  the 
maximum  extent  feasible,  have  an  accessible 
route  complying  with  4.3  from  the  point  of 
connection  to  boarding  platforms  and  all 
transportation  system  elements  used  by  the 
public.  Any  elements  provided  to  facilitate 
future  direct  connections  shall  be  on  an 
accessible  route  connecting  boarding  platforms 
and  all  transportation  system  elements  used 
by  the  public. 

10.3.3  Existing  Facilities:  Alterations. 

(1)  For  the  purpose  of  comp lying  with 
4. 1.6(2)  Alterations  to  an  Area  Containing 
a  Primary  Function,  an  area  of  primary 
function  shall  be  as  defined  by  applicable 
provisions  of  49  CFR  37.43(c)  (Department 
of  Transportation's  ADA  Rule)  or  28  CFR 
36.403  (Department  of  Justice's  ADA  Rule). 

10.4.  Airports. 

10.4.1   New  Construction. 

(1)  Elements  such  as  ramps,  elevators  or 
other  vertical  circulation  devices,  ticketing 
areas,  security  checkpoints,  or  passenger 
waiting  areas  shall  be  placed  to  minimize  the 
distance  which  wheelchair  users  and  other 
persons  who  cannot  negotiate  steps  may  have 
to  travel  compared  to  the  general  public. 

(2)  The  circulation  path,  including  an 
accessible  entrance  and  an  accessible  route, 
for  persons  with  disabilities  shall,  to  the 
maximum  extent  practicable,  coincide  with 
the  circulation  path  for  the  general  public. 
Where  the  circulation  path  is  different, 
directional  signage  complying  with  4.30. 1. 
4.30.2,  4.30.3  and  4.30.5  shall  be  provided 
which  indicates  the  location  of  the  nearest 
accessible  entrance  and  its  accessible  route. 

(3)  Ticketing  areas  shall  permit  persons 
with  disabilities  to  obtain  a  ticket  and  check 
baggage  and  shall  comply  with  7.2. 

(4)  Where  public  pay  telephones  are  pro- 
vided, and  at  least  one  is  at  an  interior  loca- 
tion, a  public  text  telephone  shall  be  provided 
in  compliance  with  4.31.9.  Additionally,  if 
four  or  more  public  pay  telephones  are  located 


In  any  of  the  following  locations,  at  least  one 
public  text  telephone  shall  also  be  provided  in 
that  location: 

(a)  a  main  terminal  outside  the 
security  areas; 

(b)  a  concourse  within  the  security 
areas:  or 

(c)  a  baggage  claim  area  In  a  terminal. 

Compliance  with  this  section  constitutes 
compliance  with  section  4. 1.3(17)(c). 

(5)  Baggage  check-in  and  retrieval  systems 
shall  be  on  an  accessible  route  complying  with 
4.3,  and  shall  have  space  immediately  adjacent 
complying  with  4.2.4.  If  unattended  security 
barriers  are  provided,  at  least  one  gate  shall 
comply  with  4.13.  Gates  which  must  be  pushed 
open  by  wheelchair  or  mobility  aid  users  shall 
have  a  smooth  continuous  surface  extending 
from  2  Inches  above  the  floor  to  27  inches 
above  the  floor. 

(6)  Terminal  information  systems  which 
broadcast  Information  to  the  general  public 
through  a  public  address  system  shall  provide 
a  means  to  provide  the  same  or  equivalent 
Information  to  persons  with  a  hearing  loss  or 
who  are  deaf.   Such  methods  may  Include,  but 
are  not  limited  to,  visual  paging  systems  using 
video  monitors  and  computer  technology.  For 
persons  with  certain  types  of  hearing  loss  such 
methods  may  include,  but  are  not  limited  to, 
an  assistive  listening  system  complying  with 
4.33.7. 

(7)  Where  clocks  are  provided  for  use  by  the 
general  public  the  clock  face  shall  be  unclut- 
tered so  that  its  elements  are  clearly  visible. 
Hands,  numerals,  and/or  digits  shall  contrast 
with  their  background  either  light-oft-dark  or 
dark-on-llght.  Where  clocks  are  mounted 
overhead,  jiumerals  and/or  digits  shall  comply 
with  4.30.3.   Clocks  shall  be  placed  in  uniform 
locations  throughout  the  facility  to  the  maxi- 
mum extent  practicable. 

(8)  Security  Systems.    [Reserved] 

10.5  Boat  and  Ferry  Docks. 

[Reserved] 
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Appendix 


APPENDED 


This  appendix  contains  materials  of  an  advi- 
sory nature  and  provides  additional  Information 
that  should  help  the  reader  to  understand  the 
minimum  requirements  of  the  guidelines  or  to 
design  buildings  or  facilities  for  greater  accessi- 
bility. The  paragraph  numbers  correspond  to 
the  sections  or  paragraphs  of  the  guideline  to 
which  the  material  relates  and  are  therefore 
not  consecutive  (for  example,  A4.2.1  contains 
additional  information  relevant  to  4.2.1).  Sec- 
tions of  the  guidelines  for  which  additional 
material  appears  in  this  appendix  have  been 
indicated  by  an  asterisk.  Nothing  tn  this  appen- 
dix shall  in  any  way  obviate  any  obligation  to 
comply  with  the  requirements  of  the  guidelines 
itself. 

A2.2  Equivalent  Fiicilitation.  Spec^ 
examples  of  equivalent  facilitation  arefow\d  In 
the  following  sections: 


4.1.6(3)lc) 

Elevators  in  Alterations 

4.31.9 

Text  Telephones 

7.2 

Sales  and  Service 

Counters.  Teller  Windows, 

Information  Counters 

9.1.4 

Classes  of  Sleeping 

Accommodations 

9.2.2(6)ld} 

Requirements  for  Accessible 

Units.  Sleeping  Rooms,  and 

Suites 

A4.1.1  Application. 

A4. 1.1(3)  Areas  Used  Only  by  Employees 
as  Work  Areas.  Where  there  are  a  series  of 
tndtvidual  work  stations  of  the  same  type  (e.g.. 
laboratories,  service  counters,  ticket  booths), 
5%,  but  not  less  than  one,  of  each  type  of  work 
station  should  be  constructed  so  that  an  indi- 
vidual wUh  disabilities  can  maneuver  within 
the  work  stations.  Rooms  housing  individual 
offices  in  a  typical  office  building  must  meet  the 
requirements  of  the  guidelines  concerning  doors, 
accessible  routes,  etc.  but  do  not  need  to  allow 
for  maneuvering  space  around  individual  desks. 
Modifications  required  to  permit  maneuvering 
within  the  work  area  may  be  accomplished  as 
a  reasonable  accommodation  to  individual 
employees  wUh  disabmoes  under  Title  l  of  the 
ADA.  Consideration  should  also  be  given  to 
placing  shelves  In  employee  work  areas  at  a 


convenient  height  for  accessibility  or  instaUing 
commercially  available  shelving  that  is  adjust- 
able so  that  reasonable  accommodations  can 
be  made  tn  the  future. 

If  work  stations  are  made  accessible  they 
should  comply  with  the  applicable  provisions 
of  4.2  through  4.35. 

A4.1.2  Accessible  Sites  and  E:xterior 
Facilities:  New  Construction. 

A4.1.2l5Xe)  Valet  Parking.  Valet  parking  is 
not  always  usable  by  Individuals  with  disabili- 
ties. For  instance,  an  Individual  may  use  a  type 
of  vehicle  controls  that  render  the  regular  con- 
trols Inoperable  or  the  driver's  seat  in  a  van  may 
be  removed  In  these  situations,  another  person 
canrvot  park  the  vehicle.  It  is  recommended  that 
some  self-parking  spaces  be  provided  at  valet 
parking  facilities  for  indivlduJals  whose  vehicles 
cannot  be  parked  by  another  person  and  that 
such  spaces  be  located  on  an  accessible  route 
to  the  entrance  ofthefaclLity. 

A4.1.3  Accessible  Buildings:  New 
Construction. 

A4. 1.3(5)  OnlyfuU.  passenger  eleixitors  are 
covered  by  the  accessibility  provisions  of  4.10. 
Materials  and  equipment  hoists,  freight  eleva- 
tors not  intended  for  passenger  use,  dumbwait 
ers.  and  construction  elevators  are  not  covered 
by  these  guidelines.  If  a  building  Is  exempt  from 
the  elevator  requirement,  it  te  not  necessary  to 
provide  a  platform  lift  or  other  means  of  vertical 
access  in  lieu  of  an  elevator. 

Under  Exception  4.  platform  lifts  are  allowed 
where  existing  conditions  make  it  Impractical 
to  install  a  ramp  or  elevator.  Such  conditions 
generally  occur  where  It  is  essential  to  provide 
access  to  small  raised  or  lowered  areas  where 
space  may  not  be  available  for  a  ramp.  Ex- 
amples Include,  but  are  not  limited  to,  raised 
pharmacy  platforms,  corrunercial  offices  raised 
above  a  sales  floor,  or  radio  and  news  booths. 

A4. 1.3(9)  Supervised  automatic  sprinkler 
systems  have  buUt  In  signals  for  monitoring 
features  of  the  system  such  as  the  opening  and 
closing  of  water  control  valves,  the  power  sup- 
plies for  needed  pumps,  water  tank  levels,  and 
for  Indicating  conditions  that  wUl  impair  the 
satisfaclory  operation  of  the  sprinkler  system. 
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Becxuise  of  these  monitarlng  features,  super- 
vised automatic  sprinkler  systems  have  a  high 
level  of  satisfactory  performance  and  response 
to  fire  conditions. 

A4.1.3ll0)lfan  odd  number  of  drinking 
fountains  is  provided  on  a  floor,  the  requirement 
in  4.1 .3(1 0)(b)  may  be  met  by  rounding  down 
the  odd  number  to  an  even  rvuml)er  and  calcu- 
lating 50%  of  the  even  number.  When  more  than 
one  drinking  fountain  on  a  floor  is  required  to 
comply  with  4.15,  those  fountains  should  be 
dispersed  to  allow  wheelchair  users  convenient 
access.  For  example,  in  a  large  facility  such  as 
a  convention  center  that  has  water  fountains  at 
several  locations  on  ajloor,  the  accessible  water 
fountains  should  be  located  so  that  wheelchair 
users  do  not  have  to  travel  a  greater  distance 
than  other  people  to  use  a  drinking  fountain 

A4. 1 .3(1 7Xb)  In  addition  to  the  requirements  of 
section  4.1.3(1 7)(b),  the  Installation  of  additional 
volume  controls  is  encouraged.  Volume  controls 
may  be  installed  on  any  telephone. 

A4.1.3(19Xa)  Readily  removable  or  folding 
seating  units  may  be  installed  in  lieu  of  provid- 
ing an  open  space  for  wheelchair  users.  Folding 
seating  units  are  usually  two  fixed  seats  that 
can  be  easily  folded  into  a  fixed  center  bar  to 
allow  for  one  or  two  open  spaces  for  wheelchair 
users  when  necessary.  These  units  are  more 
easily  adapted  than  removable  seats  which 
generally  require  the  seat  to  be  removed  in 
advance  by  the  facility  management 

Either  a  sign  or  a  marker  placed  on  seating  with 
removable  or  folding  arm  rests  is  required  by 
this  sectiort  ConsideratUm  should  be  given  for 
ensuring  identification  of  such  seats  in  a  dark- 
ened theater.  For  example,  a  marker  which 
contrasts  (light  on  dark  or  dark  on  light)  and 
which  also  reflects  light  could  be  placed  on  the 
side  of  such  seating  so  as  to  be  visible  in  a 
lighted  auditorium  and  also  to  reflect  light  from 
aflashlight 

A4.1.6  Accessible  Buildings: 
Alterations. 

A4.1.6(lXhJ  When  an  entrance  Is  being 
altered.  It  is  preferable  that  those  entrances 
being  altered  be  made  accessible  to  the  extent 
feasible. 


A4.2  Space  Allowances  and  Reach 
Ranges. 

A4.2.1  Wheelchair  Passage  Width. 

(1)  Space  Requirements  for  Wheelchairs. 
Many  persons  who  use  wheelchairs  need  a 
30  In  (760  mm)  clear  opening  width  for  door- 
ways, gates,  and  the  like,  when  the  latter  are 
entered  head-on.  If  the  person  is  unfamiliar 
with  a  building,  if  competing  traffic  is  heavy, 
if  sudden  or  frequent  movements  are  needed, 
or  if  the  wheelchair  must  be  turned  at  an 
opening,  then  greater  clear  widths  are  needed. 
For  most  situations,  the  addition  of  an  inch  of 
leeway  on  either  side  is  sufficient.  Thus,  a 
minimum  clear  width  of  32  in  (8 15  mm)  will 
provide  adequate  clearance.  However,  when 
an  opening  or  a  restriction  In  a  passageway  is 
more  than  24  in  (610  mm)  long,  it  is  essentially 
a  passageway  and  must  be  at  least  36  in 

(915  mm)  wide. 

(2)  Space  Requirements  for  Use  of  Walking 
Aids.  Although  people  who  use  walking  aids 
can  maneuver  through  clear  width  openings 
of  32  in  (815  mm),  they  need  36  in  (915  mm) 
wide  passageways  and  walks  for  comfortable 
gaits.  Crutch  tips,  often  extending  down  at  a 
wide  angle,  are  a  hazard  in  narrow  passage- 
ways where  they  might  not  be  seen  by  other 
pedestrians.  Thus,  the  36  In  (915  mm)  width 
provides  a  safety  allowance  both  for  the  person 
with  a  disability  and  for  others. 

(3)  Space  Requirements  for  Passing.  Able- 
bodied  persons  in  winter  clothing,  walking 


Fig.  Al 

Minimum  Passage  Width  for  One  Wheelchair 

and  One  Ambulatoiy  Person 
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Fig.A2 
Space  Needed  for  Smooth  U-Tum  in  a  Wheelchair 
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NOTE:  Footrests  may  extend  further  for  tall  people 


Fig.  A3 
Dimensions  of  Adult- Sized  Wheelchairs 


straight  ahead  with  arms  swinging,  need 
32  In  (815  mm)  of  width,  which  Includes  2  In 
(50  mm)  on  either  side  for  sway,  and  another 
1  In  (25  mm)  tolerance  on  either  side  for  clear- 
ing nearby  objects  or  other  pedestrians.  Almost 
all  wheelchair  users  and  those  who  use  walk- 
ing aids  can  also  manage  within  this  32  In 
(815  mm)  width  for  short  distances.  Thus,  two 
streams  of  traflk  can  pass  in  64  In  (1625  mm) 
in  a  comfortable  flow.  Sixty  Inches  (1525  mm) 
provides  a  minimum  width  for  a  somewhat 
more  restricted  flow.  If  the  clear  width  is  less 
than  60  in  (1525  mm),  two  wheelchair  users 
will  not  be  able  to  pass  but  will  have  to  seek 
a  wider  place  for  passing.  Forty-eight  Inches 
(1220  mm)  is  the  minimum  width  needed  for 
an  ambulatory  person  to  pass  a  nonambu- 
latory or  semi-ambulatory  person.  Within 
this  48  in  (1220  mm)  width,  the  ambulatory 
person  will  have  to  twist  to  pass  a  wheelchair 
user,  a  person  with  a  service  animal,  or  a 
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semi-ambulatory  person.  There  will  be  little 
leeway  for  swayUig  or  missteps  (see  Fig.  Al). 

A4.2.3  Wheelchair  Turning  Space. 

These  guidelines  spectfy  a  minimum  space  of 
60  in  (1525  mm)  diameter  or  a  60  in  by  60  tn 
(1525  nun  by  1525  nun)  T-shaped  space  for  a 
pivoting  180-degree  turn  of  a  wheelchair.  This 
space  Is  usually  satisfactory  for  turning 
around,  but  many  people  wll\  not  be  able  to 
turn  without  repeated  tries  and  bumping  Into 
surrounding  objects.  The  space  shown  In 
Fig.  A2  will  allow  most  wheelcheilr  users  to 
complete  U-tums  without  difficulty. 

A4.2.4  Clear  Floor  or  Ground  Space  for 
Wheelchairs.  The  wheelchair  and  user  shown 
In  Fig.  A3  represent  typical  dimensions  for  a 
large  adult  male.  The  space  requirements  In 
this  guideline  are  based  upon  maneuvering 
clearances  that  will  accommodate  most  wheel- 
chairs. Fig.  A3  provides  a  uniform  reference  for 
design  not  covered  by  this  guideline. 

A4.2.S  &  A4.2.6  Reach.  Reach  ranges  for 
persons  seated  in  wheelchairs  may  be  further 
clarified  by  Fig.  A3(aJ.  These  drawings  approxi- 
mate tn  the  plan,  view  the  information  shown  in 
Fig.  4.  5.  and  6. 

A4.3  Accessible  Route. 

A4.3.1  General. 

( 1)  Travel  Distances.  Many  people  with 
mobility  Impairments  can  move  at  only  very 
slow  speeds;  for  many,  traveling  200  ft  (61  m) 
could  take  about  2  minutes.  This  assumes  a 
rate  of  about  1.5  ft/s  (455  mm/s)  on  level 
ground.  It  also  assumes  that  the  traveler 
would  move  continuously.  However,  on  trips 
over  100  ft  (30  m),  disabled  people  are  apt  to 
rest  frequently,  which  substantially  increases 
their  trip  times.  Resting  periods  of  2  minutes 
for  every  100  ft  (30  m)  can  be  used  to  estimate 
travel  tUnes  for  people  with  severely  limited 
stamina.  In  Inclement  weather,  slow  progress 
and  resting  can  greatly  Increase  a  disabled 
person's  exposure  to  the  elements. 

(2)  Sites.  Level,  Indirect  routes  or  those  with 
running  slopes  lower  than  1:20  can  sometimes 
provide  more  convenience  than  direct  routes 
with  maximum  allowable  slopes  or  with  ramps. 


ng.A4 
Cane  Technique 


A4.3.10  Egress.  Because  people  with  dis- 
abilities may  visit,  be  employed  or  be  a  resident 
In  any  building,  emergency  management  plans 
with  specific  provisions  to  ensure  their  safe 
evacuation  also  play  an  essential  role  In  fire 
safety  and  life  safety. 

A4.3.i  1.3  Stairway  Width.  A  48  inch 
(1220  mm)  wide  exit  stairway  is  needed  to 
allow  assisted  evacuation  (e.g.,  carrying  a 
person  tn  a  wheelchair)  without  encroaching 
on  the  exit  path  for  ambulatory  persons. 
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A4.S  Ground  and  Floor  Surfaces 


A4.3.11.4  Two-way  Communication,  it  is 

essential  that  emergency  convnunication  not  be 
dependent  on  voice  communications  alone  be- 
cause the  safety  of  people  witti  hearing  or 
speech  impatnnents  cmdd  be  Jeopardized.  The 
visible  signal  requirement  cxjvld  be  satisfied 
with  something  as  simple  as  a  button  in  the 
area  of  rescue  assistance  that  lights.  Indicating 
that  help  is  on  the  uxiy,  when  the  message  (s 
answered  at  the  point  of  entry. 

A4.4  Protruding  Objects. 

A4.4.1  General.  Service  animals  are  trained 
to  recognize  and  avoid  hazards.  However,  most 
people  with  severe  impairments  of  vision  use 
the  long  cane  eis  an  aid  to  mobility.  The  two 
principal  cane  techniques  are  the  touch  tech- 
nique, where  the  cane  arcs  from  side  to  side 
and  touches  points  outside  both  shoulders: 
and  the  diagonal  technique,  where  the  cane 
Is  held  in  a  stationary  position  diagonally 
across  the  body  with  the  cane  tip  touching  or 
Just  above  the  ground  at  a  point  outside  one 
shoulder  and  the  handle  or  grip  extending  to 
a  point  outside  the  other  shoulder.  The  touch 
technique  is  used  primarily  in  uncontrolled 
areas,  while  the  diagonal  technique  Is  used 
primarily  In  certain  limited,  controlled,  and 
familiar  environments.  Cane  users  are  often 
trained  to  use  both  techniques. 

Potential  hazardous  objects  are  noticed  only 
if  they  fall  within  the  detection  range  of  canes 
(see  Fig.  A4).  Visually  impaired  people  walking 
toward  an  object  can  detect  an  overhang  if 
its  lowest  surface  Is  not  higher  than  27  in 
(685  mm).  When  walking  alongside  protruding 
objects,  they  cannot  detect  overhangs.  Since 
proper  cane  and  service  animal  techniques 
keep  people  away  from  the  edge  of  a  path  or 
from  walls,  a  slight  overhang  of  no  more  than 
4  in  (100  mm)  is  not  hazardous. 

A4.5  Ground  and  Floor  Surfaces. 

A4.5.1  General.  People  who  have  difficulty 
walking  or  maintaining  balance  or  who  use 
crutches,  canes,  or  walkers,  and  those  with 
restricted  gaits  are  particularly  sensitive  to 
slipping  and  tripping  hazards.  For  such  people, 
a  stable  and  r^ular  surface  Is  necessary  for 
safe  walking,  particularly  on  stairs.  Wheel- 
chairs can  be  propelled  most  easily  on  surfaces 
that  are  hard,  stable,  and  regular.  Soft  loose 


surfaces  such  as  shag  carpet,  loose  sand  or 
gravel,  wet  clay,  and  irregular  surfaces  such 
as  cobblestones  can  significantly  impede 
wheelchair  movement. 

Slip  resistance  is  based  on  the  frlctional  force 
necessary  to  keep  a  shoe  heel  or  crutch  tip 
from  slipping  on  a  walking  surface  under 
conditions  likely  to  be  found  on  the  surface. 
While  the  djinaniic  coefficient  of  friction  during 
walking  varies  in  a  complex  and  non-uniform 
way.  the  Ktntir  coefficient  of  friction,  which  can 
be  measured  tn  several  ways,  provides  a  close 
c^proximation  of  the  slip  resistance  of  a  surface. 
Contrary  to  popular  belief,  some  slippage  is 
necessar\i  to  walking,  especially  for  persons 
wUh  restricted  gatts:  a  truly  "non-slip"  surface 
could  not  be  negotiated. 

The  Occupational  Safety  and  Health  Admini- 
stration recommends  that  walking  surfaces 
have  a  static  coefficient  of  friction  of  0.5.  A 
research  project  sponsored  by  the  ArchUectural 
and  Transportation  Barriers  Compliance  Board 
(Access  Board)  conducted  tests  with  persons 
with  disabilities  and  concluded  that  a  higher 
coefficient  ofjhction  was  needed  by  such  per- 
sons. A  static  coefficient  ofjhction  of  0.6  is 
recommended  for  accessible  routes  and  0.8 
for  ramps. 

It  is  recognized  that  the  coefficient  ofjhction 
varies  considerably  due  to  the  presence  of 
contaminants,  water,  Jloorjinishes.  and  other 
factors  not  under  the  control  of  the  designer  or 
builder  and  not  subject  to  design  and  construc- 
tion guidelines  and  that  compliance  would  be 
difficult  to  measure  on  the  building  sUe.  Never- 
theless, many  common  building  materials 
suitable  for  flooring  are  now  labeled  with  infor- 
mation on  the  static  coefficient  ofjhction.  While 
it  may  not  be  possible  to  compare  one  product 
directly  with  another,  or  to  guarantee  a  con- 
stant measure,  builders  and  designers  are 
encouraged  to  specify  materials  wUh  approph- 
ate  values.  As  more  products  include  informa- 
tion on  slip  resistance,  improved  uniformity  in 
measurement  and  specification  ts  likely.  The 
Access  Board's  advisory  guidelines  on  Slip 
Resistant  Surfaces  provides  additional  infor- 
mation on  this  subject 

Cross  slopes  on  walks  and  ground  or  floor 
surfaces  can  cause  considerable  difficulty  in 
propelling  a  wheelchair  in  a  straight  line. 
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A4.5.3  Carpet.  Much  more  needs  to  be  done 
In  developing  both  quantitative  and  qualitative 
criteria  for  carpeting  (Le.,  problems  associated 
with  texture  and  weave  need  to  be  studied). 
However,  certain  functional  characteristics 
are  well  established.  When  both  carpet  and 
padding  are  used,  it  is  desirable  to  have  mini- 
mum movement  (preferably  none)  between  the 
floor  and  the  pad  and  the  pad  and  the  carpet 
which  would  allow  the  carpet  to  hump  or  warp. 
In  heavily  trafficked  areas,  a  thick,  soft  (plush) 
pad  or  cushion,  particularly  in  combination 
with  long  carpet  pile,  makes  it  difficult  for 
Individuals  in  wheelchairs  and  those  with 
other  ambulatory  disabilities  to  get  about. 
Firm  carpeting  can  be  achieved  through 
proper  selection  and  combination  of  pad  and 
carpet,  sometimes  with  the  elimination  of  the 
pad  or  cushion,  jmd  with  proper  installation. 
Carpeting  designed  with  a  weave  that  causes  a 
zig-zag  effect  when  wheeled  across  is  strongly 
discouraged. 

A4.6  Parking  and  Passenger  Loading 
Zones. 

A4.6.3  Parking  Spaces.  The  increasing  use 
of  vans  with  side-mounted  Ufts  or  ramps  by 
persons  with  dlsabiltties  has  necessUaled  some 
revisions  in  specifications  for  parking  spaces 
and  adjacent  access  aisles.  The  typical  acces- 
sible parking  space  ts  96  in  (2440  mm)  wide 
with  an  adjacent  60  tn  (1525  mm)  access  atsle. 
However,  this  aisle  does  not  permit  Ufts  or 
rany)s  to  be  deployed  and  stOl  leave  room  for 
a  person  using  a  wheelchair  or  other  mobility 
aid  to  exit  the  lift  platform  or  ramp.  In  tests 
conducted  with  actual  lift/ van/ wheelchair 
combinations,  (under  a  Board-sponsored 
Accessible  Parking  and  Loading  Zones  Project) 
researchers  found  that  a  space  and  aisle  total- 
ing almost  204  in  (5180  mm)  wide  was  needed 
to  deploy  a  lift  and  exit  conveniently.  The  'van 
accessible'  parking  space  required  by  these 
gutdelines  provides  a96  tn  (2440  mm)  wide 
space  with  a  96  in  (2440  mm)  adjacent  access 
aisle  which  is  Just  wide  enough  to  maneuver 
and  exit  from  a  side  mounted  lift.  If  a  96  in 
(2440  mm)  access  aisle  is  placed  between 
two  spaces,  two  'van  accessible'  spaces  are 
created.  Altematiixly,  tfthe  wide  access  aisle 
ts  provided  at  the  end  of  a  row  (an  area  often 
unused),  tt  may  be  possible  to  provide  the 
wide  access  aisle  without  additional  space 
(see  Ftg.  A5(a)). 


A  sign  is  needed  to  alert  van  users  to  the  pres- 
ence of  the  wider  aisle,  but  the  space  is  not 
intended  to  be  restiicled  only  to  vans. 

'Universal'  Parking  Space  Design.  An  alterna- 
tive to  the  provision  of  a  percentage  of  spaces 
with  a  wide  atsle,  and  the  associated  need  to 
include  additional  signage,  is  the  use  of  what 
has  been  called  the  'universal'  parking  space 
design.  Under  this  design,  QJl  accessible  spaces 
are  132  tn  (3350  mm)  wide  with  a  60  in 
(1525  mm)  access  aisle  (see  Fig.  A5(b)).  One 


accessible  route 


CO 


(3) 

Van  Accessible  Space  at  End  Row 


132 


132  I 


1525  3350 

324  min 
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(b) 

Universal  Parking  Space  Design 

Fig.  A5 
Parking  Space  Alternatives 
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advantage  to  this  design  is  that  no  addUional 
signage  is  needed  because  dtl  spaces  can 
acconvrwdate  a  van  with  a  side-mounted  lifl  or 
ramp.  Also,  there  is  no  competition  between  cars 
and  vans  for  spaces  since  all  spaces  ccax  accom- 
modate either.  Furthermore,  the  wider  space 
permits  vehicles  to  park  to  one  side  or  the  other 
within  the  132  tn  (3350  mm)  space  to  allow 
persons  to  exit  and  enter  the  vehicle  on  either 
the  driver  or  passenger  side,  although,  tn  some 
cases,  this  would  require  exiting  or  entering 
without  a  marked  access  atsle. 

An  essential  consideration  for  any  design  is 
having  the  access  atsle  level  wUh  the  parking 
space.  Stnce  a  person  wtth  a  disabUitij.  using 
altftor  ramp,  must  maneuver  within  the  access 
aisle,  the  aisle  cannot  include  a  ramp  or  sloped 
area  The  access  aisle  must  be  connected  to  an 
accessible  route  to  the  appropriate  accessible 
entrance  of  a  building  or  facility.  The  parking 
access  aisle  must  either  blend  with  the  acces- 
sible route  or  have  a  curb  ramp  complying  with 
4.7.  Such  a  curb  ramp  opening  must  be  located 
within  the  access  atsle  boundaries,  not  within 
the  parking  space  boundaries.  Unfortunately, 
many  facUiUes  are  designed  with  a  ramp  that 
(s  blocked  when  any  vehicle  parks  in  the  acces- 
sible space.  Also,  the  required  dimensions  of  the 
access  aisle  cannot  be  restricted  by  planters, 
curbs  or  wheel  stops. 

A4.6.4  Signage.  Signs  designating  parking 
places  for  disabled  people  can  be  seen  from  a 
driver's  seat  If  the  signs  are  mounted  high 
enough  above  the  ground  and  located  at  the 
front  of  a  parking  space. 

A4.6.5  Vertical  Clearance.  High-top  vans, 
which  disabled  people  or  transportation  ser- 
vices often  use,  require  higher  clearances  in 
parking  garages  than  automobiles. 

A4.8  Ramps. 

A4.8.1  General.  Ramps  are  essential  for 
wheelchair  users  if  elevators  or  lifts  are  not 
available  to  connect  different  levels.  However, 
some  people  who  use  walking  aids  have  diffi- 
culty with  ramps  and  prefer  stairs. 

A4.8.2  Slope  and  Rise.  Ramp  slopes  be- 
tween 1:16  and  1:20  are  preferred.  The  ability 
to  manage  an  incline  is  related  to  both  Its 
slope  and  its  length.  Wheelchair  users  with 


disabilities  affecting  their  arms  or  with  low 
st£unina  have  serious  difficulty  using  inclines. 
Most  ambulatory  people  and  most  people  who 
use  wheelchairs  can  manage  a  slope  of  1:16. 
Many  people  cannot  manage  a  slope  of  1: 12  for 
30  ft  (9  m). 

A4.8.4  Landings.  Level  landings  are  essen- 
tial toward  maintaining  an  aggregate  slope  that 
complies  wtth  these  guideUrves.  A  ramp  landing 
that  is  not  level  causes  Individuals  using  wheel- 
chairs to  tip  backward  or  bottom  out  when  the 
ramp  is  approached. 

A4.8.5  Handrails.  The  requirements  for 
stair  and  ramp  handrails  in  this  guideline  are 
for  adults.  When  children  are  principal  users 
in  a  building  or  facility,  a  second  set  of  hand- 
rails at  an  appropriate  height  can  assist  them 
and  aid  in  preventing  accidents. 

A4.9  Stairs. 

A4.9.1  Minimum  Number.  Only  interior 
and  exterior  stairs  connecting  levels  that  are 
not  connected  by  an  elevator,  ramp,  or  other 
accessible  means  of  vertical  access  have  to 
comply  wtth  4.9, 

A4.10  Elevators. 

A4.10.6  Door  Protective  and  Reopening 
Device.  The  required  door  reopening  device 
would  hold  the  door  open  for  20  seconds  if  the 
doorway  remains  obstructed.  After  20  seconds, 
the  door  may  begin  to  close.  However,  if  de- 
signed in  accordance  with  ASME  A17.1-1 990. 
the  door  closing  movement  could  still  be 
stopped  tf  a  person  or  object  exerts  sufficient 
force  at  any  point  on  the  door  edge. 

A4.10.7  Door  and  Signal  Timing  for  Hall 
Calls.  This  paragraph  allows  variation  in  the 
location  of  call  buttons,  advance  time  for  warn- 
ing signals,  and  the  door-holding  period  used 
to  meet  the  time  requirement. 

A4.10.12  Car  Controls,  industry-wide 
standardization  of  elevator  control  panel  design 
would  make  all  elevators  significantly  more 
convenient  for  use  by  people  with  severe  visual 
impairments.  In  many  cases,  it  will  be  possible 
to  locate  the  highest  control  on  elevator  panels 
within  48  in  (1220  mm)  from  the  floor. 
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A4.10.13  Car  Position  Indicators.  A  spe- 
cial button  may  be  provided  that  would  activate 
the  audible  sl^al  within  the  given  elevator  only 
for  the  desired  trip,  rather  than  maintaining 
the  audible  signal  In  constant  operation. 

A4.10.14  Emergency  Communications. 

A  device  that  requires  no  handset  Is  easier  to 
use  by  people  who  have  difficulty  reaching. 
Also,  small  handles  on  handset  compartment 
doors  are  not  usable  by  people  who  have 
dUficidty  grasping. 

Ideally,  emergency  two-way  communication 
systems  should  provide  both  voice  and  visual 
display  intercommunication  so  that  persons 
with  hearing  impairments  and  persons  with 
vision  impairments  can  receive  ir^ormation 
regarding  the  status  of  a  rescue.  A  voice  inter- 
communication system  cannot  be  the  only 
means  of  communication  because  it  (s  not 
accessible  to  people  with  speech  and  hearing 
impainnents.  While  a  voice  Intercommunication 
system  is  not  required,  at  a  minimum,  the 
system  should  provide  both  an  audio  and 
visual  indication  that  a  rescue  is  on  the  way. 

A4.11  Platform  Lifts  (Wheelchair 
Lifts). 

A4.11.2  Other  Requirements.  Inclined 
stairway  chaO-lifts,  and  inclined  and  vertical 
platform  lifts  (wheelchair  lifts)  are  available 
for  short-distance,  vertical  transportation  of 
people  with  disabilities.  Care  should  be  taken 
In  selecting  lifts  as  some  Itfis  are  not  equally 
suitable  for  use  by  both  wheelchair  users  and 
semtambulatory  individuals. 

A4.12  Windows. 

A4.12.1  Genercd.  windows  intended  to  be 
operaied  by  occupants  in  accessible  spaces 
should  comply  with  4.12. 

A4.12.2  Window  Htwdware.  wtrvlows 
requiring  pushing,  puRtng,  or  Ufling  to  open  (for 
example,  double-himg,  sliding,  or  casement  and 
awning  units  without  cranks)  should  require  no 
more  than  5  lbf(22.2  N)  to  open  or  close.  Locks, 
cranks,  and  other  window  hardware  should 
COTTq)ly  with  4.27. 


A4. 13  Doors. 

A4.13.8  Thresholds  at  Doorways.  Thresh- 
olds cind  surface  height  changes  In  doorways 
are  particularly  Inconvenient  for  wheelchair 
users  who  also  have  low  stamina  or  restric- 
tions In  arm  movement  because  complex 
maneuvering  Is  required  to  get  over  the  level 
change  while  operating  the  door. 

A4.13.9  Door  Hardware.  Some  disabled 
persons  must  push  against  a  door  with  their 
chair  or  walker  to  open  It.  Applied  klckplates 
on  doors  with  closers  can  reduce  required 
maintenance  by  withstanding  abuse  from 
wheelchairs  and  canes.  To  be  eflfectlve.  they 
should  cover  the  door  width,  less  approxi- 
mately 2  In  (51  mm),  up  to  a  height  of  16  In 
(405  mm)  from  Its  bottom  edge  and  be  cen- 
tered across  the  width  of  the  door. 

A4.13.10  Door  Closers.  Closers  with  de- 
layed action  features  give  a  person  more  time 
to  maneuver  through  doorways.  They  are  par- 
ticularly useful  on  frequently  used  Interior 
doors  such  as  entrances  to  toilet  rooms. 

A4.13.il  Door  Opening  Force.  Although 
most  people  with  disabilities  can  exert  at  least 
5  Ibf  (22. 2N).  both  pushing  and  pulling  from  a 
stationary  position,  a  few  people  with  severe 
disabilities  caimot  exert  3  Ibf  (13. 13N).  Al- 
though some  people  cannot  manage  the  allow- 
able forces  in  this  guideline  and  many  others 
have  difficulty,  door  closers  must  have  certain 
minimum  closing  forces^o  close  doors  satisfac- 
torily. Forces  for  pushing  or  pulling  doors  open 
are  measured  with  a  push-pull  scale  under  the 
following  conditions: 

(1)  Hinged  doors:  Force  applied  perpen- 
dicular to  the  door  at  the  door  opener  or  30  in 
(760  mm)  from  the  hinged  slda^  whichever  is 
farther  from  the  hinge. 

(2)  Sliding  or  folding  doors:  Force  applied 
parallel  to  the  door  at  the  door  pull  or  latch. 

(3)  implication  of  force:  Apply  force  gradually 
so  that  the  applied  force  does  not  exceed  the 
resistance  of  the  door.  In  high-rise  buildings, 
air-pressure  differentials  may  require  a  modifi- 
cation of  this  specification  In  order  to  meet  the 
functional  Intent. 
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A4.13.12  Automatic  Doors  and  Power- 
Assisted  Doors.  Sliding  automaUc  doors  do 
not  need  guard  rails  and  are  more  convenient 
for  wheelchair  users  and  visually  impaired 
people  to  use.  If  slowly  opening  automatic 
doors  can  be  reactivated  before  their  closing 
cycle  is  completed,  they  will  be  more  conve- 
nient in  busy  doorways. 


A4.15  Drinking  Fountains  and 
Water  Coolers. 

A4.15.2  S^out  Height.  Two  drinking  foun- 
tains, mounted  side  by  side  or  on  a  single  post, 
are  usable  by  people  with  disabilities  and 
people  whojind  it  d^icult  to  hend  over. 


1     18-30     1    18 

4SS-7aO              4SS 
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Takes  transfer  position,  swings       Removes  armrest,  transfers. 

footrest  out  of  the  way,  sets 
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Moves  wheelchair  out  of  the 
way,  changes  position  (some 
people  fold  chair  or  pivot  it 
90°  to  the  toilet). 


Positions  on  toilet,  releases 
brake. 
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Fig.  A6 
Wheelchair  Transfers 
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A4.16  Water  Closets. 

A4.16.3  Height.  Height  preferences  for 
toilet  seats  vary  considerably  among  disabled 
people.  Higher  seat  heights  may  be  an  advan- 
tage to  some  ambulatory  disabled  people,  but 
are  often  a  disadvantage  for  wheelchair  users 
and  others.  Toilet  seats  18  In  (455  mm)  high 
seem  to  be  a  reasonable  compromise.  Thick 
seats  and  filler  rings  are  available  to  adapt 
standard  fixtures  to  these  requirements. 

A4.16.4  Grab  Bars.  Fig.  A6(a)  and  (b)  show 
the  diagonal  and  side  approaches  most  com- 
monly used  to  transfer  from  a  wheelchair  to  a 
water  closet.  Some  wheelchcilr  users  can  trans- 
fer from  the  front  of  the  toilet  while  others  use 
a  90-degrei  approach.  Most  people  who  use  the 
two  additional  approaches  can  also  use  either 
the  diagonal  approach  or  the  side  approach. 

A4.16.5  Flush  Controls.  Flush  valves  and 
related  plumbing  can  be  located  behind  walls 
or  to  the  side  of  the  toilet,  or  a  toilet  seat  lid 
can  be  provided  if  plumbing  fittings  are  directly 
behind  the  toilet  seat.  Such  designs  reduce  the 
chance  of  injury  and  imbalance  caused  by 
leaning  back  against  the  fittings.  Flush  controls 
for  tank-type  toilets  have  a  standardized 
mounting  location  on  the  left  side  of  the  tank 
(facing  the  tank).  Tanks  can  be  obtained  by 
special  order  with  controls  mounted  on  the 
right  side.  If  administrative  authorities  require 
flush  controls  for  flush  valves  to  be  located  in  a 
position  that  conflicts  with  the  location  of  the 
rear  grab  bar,  then  that  bar  may  be  split  or 
shifted  toward  the  wide  side  of  the  toilet  area. 

A4.17ToUet  Stalls. 

A4.i  7.3  Size  and  Arrangement.  This 
section  requires  use  of  the  60  tn  (1525  mm) 
standard  stall  (Figure  30(a))  and  permits  the 
36  in  (915  mm)  or  48  In  (1220  mm)  wide  alter- 
nate stall  (Figure  30(b))  only  tn  alterations  where 
provision  of  the  standard  stall  ts  technically 
infeasible  or  where  local  plumbing  codes  prohibU. 
reduction  in  the  number  of  fixtures.  A  standard 
stall  provides  a  clear  space  on  one  side  of  the 
water  closet  to  enable  persons  who  use  wheel- 
chairs to  perform  a  side  or  diagoricd  transfer 
from  the  wheelchair  to  the  water  closet  How- 
ever, some  persons  with  disabilities  who  use 
mobility  aids  such  as  walkers,  canes  or  crutches 


are  better  able  to  use  the  two  parallel  grab  bars 
in  the  36  in  (915  mm)  wide  alternate  stall  to 
achieve  a  standing  postUon. 

In  large  toUet  rooms,  where  six  or  more  toilet 
stalls  are  provided,  tt  ts  therefore  required  that 
a36tn  (915  mm)  wide  stall  wUh  parallel  grab 
bars  be  provided  iBJUiiiiiiiSi  to  the  standard 
stall  required  tn  new  construction.  The  36  in 
(915  mm)  width  ts  necessary  to  achieve  proper 
use  of  the  grab  bars:  wider  stalls  would  position 
the  grab  bars  too  far  apart  to  be  easily  used 
and  narrower  stalls  would  position  the  grab 
bars  too  close  to  the  water  closet.  Since  the  stall 
is  primarily  intended  for  use  by  persons  using 
canes,  crutches  and  walkers,  rather  than  wheel- 
chairs, the  length  of  the  stall  could  be  corwen- 
tlonaL  The  door,  however,  must  swing  outward 
to  ensure  a  usable  space  for  people  who  use 
crutches  or  walkers. 

A4.17.5  Doors.  To  make  it  easier  for  wheel- 
chair users  to  close  toilet  stall  doors,  doors  can 
be  provided  with  closers,  spring  hinges,  or  a 
pull  bar  mounted  on  the  inside  surface  of  the 
door  near  the  hinge  side. 

A4.19  Lavatories  and  Mirrors. 

A4. 10.6  Bflirrors.  If  mirrors  are  to  be  used  by 
both  ambulatory  people  zind  wheelchair  users, 
then  they  must  be  at  least  74  in  (1880  mm) 
high  at  their  topmost  edge.  A  single  full  length 
mirror  can  accommodate  all  people,  including 
children. 

A4.21  Shower  Stalls. 

A4.21.1  General.  Shower  stalls  that  are 
36  in  by  36  in  (915  mm  by  915  mm)  wide 
provide  additional  safety  to  people  who  have 
dlfllculty  maintaining  balance  because  all  grab 
bars  and  walls  are  within  easy  reach.  Seated 
people  use  the  walls  of  36  In  by  36  in  (915  mm 
by  915  mm)  showers  for  back  support.  Shower 
stalls  that  are  60  in  (1525  mm)  wide  and  have 
no  curb  may  Increase  usability  of  a  bathroom 
by  wheelchair  users  because  the  shower  area 
provides  additional  maneuvering  space. 

A4.22  Toilet  Rooms. 

A4.22.3  Clear  Floor  Space,  in  many  small 
facilities,  single-user  restrooms  may  be  the  only 
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Jactiitles  provided  for  all  building  users.  In 
addition,  the  guidelines  allow  the  use  of 
"unisex"  or  family'  accessible  toilet  moms  in 
alterations  when  technical  infeasibUUy  can  be 
demonstrated.  E^xperience  has  shown  that  the 
provision  of  accessible  'unisex"  or  single-user 
restrooms  is  a  reasonable  way  to  provide  access 
for  wheelchair  users  and  any  attendants, 
especially  when  attendants  are  of  the  opposite 
sex.  Since  these  facilities  have  proven  so  usefid, 
it  is  often  considered  advantageous  to  install  a 
'unisex"  toilet  room  in  new  facilities  in  addition 
to  making  the  multi-staU  restrooms  accessible, 
especially  in  shopping  malls,  large  audilortums, 
and  conventUxi  centers. 

Figure  28  (section  4.16)  provides  minimum  clear 
floor  space  dimensions  for  toUets  in  accessible 
'unisex"  toilet  rooms.  The  dotted  lines  designate 
the  minimum  clear  floor  space,  dependirtg  on 
the  direction  of  approach,  required  for  wheel- 
chair users  to  transfer  onto  the  water  closet 
The  dimensions  of  48  in  (1220  mm)  and  60  in 
(1525  mm},  respectluely,  correspond  to  the 
space  required  for  the  tux)  common  transfer 
approaches  utilized  by  wheelchair  users 
(see  Fig.  A6).  It  is  important  to  keep  in  mind  that 
the  placement  of  the  lavatory  to  the  tmmediate 
side  of  the  water  closet  wHl  preclude  the  side 
approach  transfer  illustrated  in  Figure  A6(b). 


To  accommodate  the  side  transfer,  the  space 
culjacent  to  the  water  closet  must  remain  clear 
of  obstruction  for  42  in  (1065  mm)  from  the 
centerline  of  the  toilet  (Figure  28)  and  the  lava 
tory  must  rvot  be  located  wUhtn  this  clear  space. 
A  turning  circle  or  Ttum,  the  clear  floor  space 
at  the  lavatory,  aivi  maneuvering  space  at  the 
door  must  be  considered  when  determining  the 
possible  wall  locations.  A  privacy  latch  or  other 
accessible  means  of  ensuring  privacy  during  use 
should  be  provided  at  the  door. 

RECOMMENDATIONS: 

1.  In  new  construction,  accessible  single-user 
restrooms  rruiy  be  desirable  in  some  situations 
because  they  can  accommodate  a  wide  variety 
ofbuildtrm  users.  However,  they  cannot  be  used 
in  lieu  of  making  the  multi-stall  toilet  rooms 
accessible  as  required. 

2.  Where  strict  compliance  to  the  guidelines /or 
accessible  toilet  facilities  is  technically  infeasible 
in  the  alteration  of  existing  faciUties,  accessible 
"unisex"  toilets  are  a  reasonable  alternative. 

3.  In  designing  accessible  single-user  restrooms. 
the  provisions  of  adequate  space  to  allow  a  side 
transfer  wHl  provide  accommodation  to  the 
largest  number  of  wheelchair  users. 
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A4.23  Bathrooms,  Bathing  Facilities, 
and  Shower  Rooms. 

A4.23.3  Clear  Floor  Space.  Figure  A7 
shows  two  possible  conflgwations  of  a  toilet 
room  wUh  a  roU-tn  shower.  The  spectfic  shower 
shown  is  designed  to  fit  exactly  within  the 
dimensions  of  a  standard  bathtub.  Since  the 
shower  does  not  haxx  a  lip,  the  floor  space  can 
be  used  for  required  maneuvering  space.  This 
would  permit  a  toilet  room  to  be  smaller  than 
would  be  permitted  with  a  bathtub  and  still 
provide  enoughfloor  space  to  be  considered 
accessible.  This  design  can  provide  accessibility 
infaciltttes  where  space  is  at  a  premium  (Le., 
hotels  and  medical  care  facilities).  The  aUemate 
roUin  shower  (Fig.  57b)  also  provides  sufficient 
room  for  the  T-tum'  and  does  not  require 
plumbing  to  be  on  more  than  one  walL 

A4.23.9  Medicine  Cabinets.  Other  alter- 
natives for  storing  medical  and  personal  care 
Items  are  very  useful  to  disabled  people. 
Shelves,  drawers,  and  floor-mounted  cabinets 
can  be  provided  within  the  reach  ranges  of 
disabled  people. 


A4.26  Handrails,  Grab  Bars,  and  Tub 
and  Shower  Seats. 

A4.26.1  General.  Many  disabled  people  rely 
heavily  upon  grab  bars  and  handrails  to  main- 
tain balance  and  prevent  serious  falls.  Many 
people  brace  their  forearms  between  supports 
and  walls  to  give  them  more  leverage  and 
stability  in  maintaining  balance  or  for  lifting. 
The  grab  bar  clearance  of  1-1/2  in  (38  mm) 
required  in  this  guideline  is  a  safety  clearance 
to  prevent  injuries  resulting  from  arms  slipping 
through  the  openings.  It  also  provides  adequate 
gripping  room. 

A4.26.2  Size  and  Spacing  of  Grab  Bars 
and  Handrails.  This  specification  allows  for 
alternate  shapes  of  handrails  as  long  as  they 
allow  an  opposing  grip  similar  to  that  provided 
by  a  circular  section  of  1-1/4  in  to  1-1/2  in 
(32  mm  to  38  mm). 

A4.27  Controls  and  Operating 
Mechanisms. 

A4.27.3  Height.  Fig.  A8 further  illustrates 
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mcaidatonj  and  advisory  control  mounting 
height  provisions  Jar  typical  equipment 

Electrical  receptacles  installed  to  serve  indi- 
vidual appUances  and  not  intended  for  regular 
or  frequent  use  by  building  occiqxmts  are  not 
required  to  be  mounted  within  the  specified 
reach  ranges.  Examples  would  be  receptacles 
installed  speciflcalhj  Jor  wall-mounted  clocks, 
refrigerators,  and  microwave  ovens. 

A4.28  Alarms. 

A4.28.2  Audible  Alamu.  Audible  emergency 
signals  must  have  an  intensity  and  frequency 
that  can  attract  the  attention  of  Individuals 
who  have  partial  hearing  loss.  People  over  60 
years  of  age  generally  have  difficulty  perceiving 
frequencies  higher  than  10.000  Hz.  An  alarm 
signal  which  has  a  periodic  element  to  its  signal 
such  as  single  stroke  bells  (clang-pause-clang- 
pause),  hi-low  (up-down-up-down)  and  fast 
whoop  (an-off-on-qfP  are  best  Avoid  continuous 
or  reverberating  tones.  Select  a  signal  which  has 
a  sound  characterized  by  three  or  Jour  clear 
tones  without  a  great  deal  oj  "noise"  in  between. 

A4.28.3  l^ual  Alanna.  The  specifications  in 
this  section  do  not  preclude  the  use  of  zoned  or 
coded  alarm  systems. 

A4.28.4  AuxUlary  Alazms.  Locating  visual 
emergency  alarms  In  rooms  where  persons  who 
are  deaf  may  work  or  reside  alone  can  ensure 
that  they  wUl  always  be  warned  when  an 
emergerKy  alarm  Is  activated.  To  be  effective, 
such  devices  must  be  located  and  oriented  so 
that  they  will  spread  signals  and  reflections 
throughout  a  space  or  raise  the  overall  light 
level  sharply.  However,  visual  alarms  alone  are 
not  necessarily  the  best  means  to  alert  sleepers. 
A  study  conducted  by  Underwriters  Laboratory 
(ULi  concluded  that  ajlashing  light  more  than 
seven  times  brighter  was  required  (110  candela 
V.  15  candela,  at  the  same  distance)  to  awaken 
sleepers  as  was  needed  to  alert  axvake  subjects 
in  a  Tvormal  daytime  lUwntnated  room. 

For  hotel  and  other  rooms  where  people  are 
likely  to  be  asleep,  a  signal-activated  vibrator 
placed  between  mattress  and  box  spring  or 
under  a  ptUow  wasjound  by  UL  to  be  much 
more  effective  tn  alerting  sleepers.  Many  readily 
available  devices  are  sound  activated  so  that 
they  could  respond  to  an  alarm  clock,  clock 


radio,  wake-up  telephone  call  or  room  smoke 
detector.  Activation  by  a  building  alann  system 
can  either  be  accomplished  by  a  separate  circuit 
activating  an  auditory  alarm  which  would,  in 
turn,  trigger  the  vibrator  or  by  a  signal  transmit- 
ted through  the  ordinary  1  lO-voU.  outlet  Trans- 
mission ^signals  thmugh  the  power  line  is 
rehaOvely  simple  and  is  the  basis  of  common. 
Inexpensive  remote  light  control  systems  sold  tn 
many  department  and  electronic  stores  Jor  home 
use.  So-called  'wireless'  intercoms  operate  on 
the  same  principal 

A4.29  Detectable  Warnings. 

A4.29.2  Detectable  Warnings  on  Walking 
Surfaces.  The  material  used  to  provide  con- 
trast should  contrast  by  at  least  70%.  Contrast 
in  percent  is  determined  by: 

Contrast  =  l(B,  -  B^)/B,]  x  100 

where  B,  =  light  rejlectance  value  (LRV)  ojthe 
lighter  area 

and  Bj  =  light  rejlectance  value  (LRV)  of  the 
darker  area. 

Note  that  in  any  application  both  white  and 
black  are  never  absolute;  thus,  B^  never  equals 
100  and  B,  (s  always  greater  than  0. 

A4.30  Signage. 

A4.30. 1  General.  In  building  complexes 
where  finding  locations  Independently  on  a 
routine  basis  may  be  a  necessity  (for  example, 
college  campuses),  tactile  maps  or  prerecorded 
Instructions  can  be  very  helpful  to  visually 
Impaired  people.  Several  maps  zmd  auditory 
instructions  have  been  developed  and  tested 
for  speclflc  applications.  The  type  of  map  or 
Instructions  used  must  be  based  on  the  Infor- 
mation to  be  communicated,  which  depends 
highly  on  the  type  of  buildings  or  users. 

Landmarks  that  can  easily  be  distinguished 
by  visually  impaired  individuals  are  useful  as 
orientation  cues.  Such  cues  include  changes 
In  illumination  level,  bright  colors,  unique 
patterns,  wall  murals,  location  of  special 
equipment  or  other  architectural  features. 

Many  people  with  disabilities  have  limitations 
In  movement  of  their  heads  and  reduced 
peripheral  vision.  Thus,  signage  positioned 
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perpendicular  to  the  path  of  travel  is  easiest  for 
them  to  notice.  People  can  generally  distinguish 
signage  within  an  angle  of  30  degrees  to  either 
side  of  the  centerllnes  of  their  faces  without 
moving  their  heads. 

A4.30.2  Character  Proportion.  The  legibil- 
ity of  printed  characters  Is  a  function  of  the 
viewing  distance,  character  height,  the  ratio  of 
the  stroke  width  to  the  height  of  the  character, 
the  contrast  of  color  between  character  and 
background,  and  print  font.  The  size  of  charac- 
ters must  be  based  upon  the  intended  viewing 
distance.  A  severely  nearsighted  person  may 
have  to  be  much  closer  to  recognize  a  character 
of  a  given  size  than  a  person  with  normal  visual 
acuity. 

A4.30.4  Raised  and  Brailled  Characters 
and  Pictoricd  ^/mbol  Signs 
(Pictograms).  The  standard  dimensions  for 
literary  Braille  are  as  follows: 

Dot  diameter  .059  in. 

Inter-dot  spacing  .090  tn. 

Horizontal  separation 

between  cells  .241  in. 

Vertical  separation 

between  cells  .395  in. 

Raised  borders  around  s^ms  containing  raised 
characters  may  make  them  confusing  to  read 
unless  the  border  is  set  far  away  from  the 
chziracters.  Accessible  signage  with  descriptive 
materials  about  public  buildings,  monuments, 
and  objects  of  cultural  interest  may  not  provide 
si4fioiently  detailed  and  meantngfiil  infonnation. 
Interpretive  guides,  audio  tape  devices,  or  other 
methods  may  be  more  effective  in  presenting 
such  information. 

A4.30.5  Finish  and  Contrast.  An  eggshell 
finish  (11  to  19  degree  gloss  on  60  degree 
glossimeter)  is  recommended.  Research  indi- 
cates that  signs  are  more  legible  for  persons 
wUh  low  vision  when  characters  contrast  wUh 
their  background  by  at  least  70  percent. 
Contrast  tn  percent  shall  be  determined  by: 

Contrast  =  [(B,  ■  BJ/BJ  x  100 


where  B,  =  light  reflectance  value  (LRV)  of  the 
lighter  area 

and  Bj  =  light  reflectance  value  (LRV)  of  the 
darker  area. 

Note  that  in  any  application  both  whUe  and 
black  are  never  absolute:  thus.  B,  neixr  equals 
100  and  B^  Is  always  greater  than  0. 

The  greatest  readability  is  usually  achieved 
through  the  use  of  light-colored  characters  or 
symbols  on  a  dark  background. 

A4.30.7  Symbols  qf  Accessibility  for 
Different  Types  <if  listening  Systems. 

Paragraph  4  of  thts  section  requires  signage 
indicating  the  availabiltty  of  an  assistive  listen- 
tng  system.  An  expropriate  message  should  be 
displayed  with  the  international  symbol  of 
access  for  hearing  loss  since  this  symbol  con- 
veys general  accessibility  for  people  with  hear- 
ing loss.  Some  suggestions  are: 

INFRARED 

ASSISTIVE  LTSTEMNG  SYSTEM 

AVAILABLE 

^PLEASE  ASK 

AUDIO  LOOP  IN  USE 

TURN  T-SWITCH  FX)R 

BETTER  HEARING 

OR  ASK  FOR  HELP 


FM 

ASSISTIVE  USTENINC 

SYSTEM  AVAILABLE 

PLEASE  ASK 

The  symbol  may  be  used  to  notify  persons  of  the 
avaaabUUy  of  other  auxiliary  aids  and  services 
such  as:  real  time  captionir^g.  captioned  note 
taking,  sign  language  interpreters,  and  oral 
interpreters. 

A4.30.8  Illumination  Levels,  illumination 
levels  on  the  sign  surface  shall  be  in  the  1 00  to 
300  lux  range  (10  to  30footcandles)  and  shall 
be  uniform  over  the  sign  surface.  Signs  shall  be 
located  such  that  the  Ulumination  level  on  the 
surface  of  the  sign  is  not  sign^antly  exceeded 
by  the  ambient  light  or  visible  bright  Ughting 
source  behind  or  in  front  of  the  sigrt 
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A4.31  Telephones. 

A4.31.3  Mounting  Height.  In  locallUes 
where  the  dial-tone  first  system  is  In  operation, 
calls  can  be  placed  at  a  coin  telephone  through 
the  operator  without  Inserting  coins.  The 
operator  button  Is  located  at  a  height  of  46  In 
( 1170  mm)  If  the  coin  slot  of  the  telephone  Is 
at  54  In  (1370  mm).  A  generally  available 
public  telephone  with  a  coin  slot  mounted 
lower  on  the  equipment  would  cdlow  universal 
installation  of  telephones  at  a  height  of  48  In 
(1220  mm)  or  less  to  aU  operable  parts. 

A4.31.9  Text  Telephones.  A  public  text 
telephone  may  be  an  integrated  text  telephone 
pay  phone  unit  or  a  conventional  portable  text 
telephone  that  is  pennanenUy  ajflxed  wtthin,  or 
adjacent  to,  the  telephone  enclosure.  In  order  to 
be  usable  with  a  pay  phone,  a  text  telephone 
which  is  not  a  single  integrated  text  telephone 
pay  phone  untt  will  require  a  shelf  large  enough 
(10  in  (255rmn)  wide  by  10  in  (255  mm)  deep 
with  a  6  in  (150  mm)  vertical  clearance  mini- 
mum) to  accommodate  the  device,  an  electrical 
outlet  and  a  power  cord.  Movable  or  portable 
text  telephones  may  be  used  to  provide  equiva- 
lentJacHitattOTt  A  text  telephone  should  be 
readily  available  so.that  a  person  using  it  may 
access  the  text  telephone  easily  and  conven- 
iently. As  currently  designed  pocket-type  text 
telephones  Jot  personal  use  do  rwt  accommodate 
a  wide  range  of  users.  Such  devices  would  not 
be  considered  substantially  equivalent  to  con- 
ventional text  telephones.  However,  tn  the  future 
as  technology  develops  this  could  change. 

A4.32  Fixed  or  Built-in  Seating 
and  Tables. 

A4.32.4  Height  of  Tables  or  Counters. 

Different  types  of  work  require  different  table 
or  counter  heights  for  comfort  and  optimal 
performance.  Light  detailed  work  such  as 
writing  requires  a  table  or  counter  close  to 
elbow  hel^t  for  a  standing  person.  Heavy 
manual  work  such  as  rolling  dough  requires  a 
counter  or  table  height  about  10  in  (255  mm) 
below  elbow  height  for  a  standing  person.  This 
principle  of  high/low  table  or  counter  heights 
also  applies  for  seated  persons;  however,  the 
limltiiig  condition  for  seated  manual  work  Is 
clearance  under  the  table  or  counter. 


Table  Al  shows  convenient  counter  heights  for 
seated  persons.  The  great  variety  of  heights  for 
comfort  and  optimal  performance  Indicates  a 
need  for  alternatives  or  a  compromise  in  height 
if  people  who  stand  and  people  who  sit  will  be 
using  the  same  counter  area. 

Table  Al 

Conyenlent  Heights  of  Tables 

and  Coimters  for  Seated  People' 


Short 

TaU 

Women 

Hen 

Condition*  of  Use 

in 

mm 

in  mm 

Seated  in  a  wheelchair: 

Manual  work- 

Desk  or  removeable 

armrests 

26 

660 

30    760 

Fixed,  full-size  armrests' 

32^ 

815 

32^    815 

Light  detailed  work; 

Desk  or  removable 

armrests 

29 

735 

34    865 

Fixed,  full-size  armrests' 

32» 

815 

34    865 

Seated  In  a  16-ln.  (405-mm) 

High  chain 

Manual  work 

26 

660 

27    685 

Light  detailed  work 

28 

710 

31     785 

'  All  dimensions  are  based  on  a  work-surface 
thickness  of  1  1  /2  in  (38  mm)  and  a  clearance 
of  1  1  /2  in  (38  mm)  between  legs  and  the 
underside  of  a  work  surface. 

'This  type  of  wheelchair  arm  does  not  Interfere 
with  the  positioning  of  a  wheelchair  under  a 
work  surface. 

^Thls  dimension  is  limited  by  the  height  of  the 
armrests:  a  lower  height  would  be  preferable. 
Some  people  in  this  group  prefer  lower  work 
surfaces,  which  require  positioning  the  wheel- 
chair back  from  the  edge  of  the  counter. 


A4.33  Assembly  Areas. 

A4.33.2  Size  of  Wheelchair  Locations. 

Spaces  large  enough  for  two  wheelchairs  allow 
people  who  are  coming  to  a  performance 
together  to  sit  together. 

A4.33.3  Placement  of  Wheelchair 
Locations.  The  location  of  wheelchair  areas 
can  be  planned  so  that  a  variety  of  positions 
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Table  A2.  Summazy  of  Assistive  listening  Devices 


within  the  seating  area  cire  provided.  This  will 
allow  choice  In  viewing  and  price  categories. 

BuMtng/life  safety  codes  set  minimum 
distances  between  rows  affixed  seats  with 
consideration  of  the  number  of  seats  tn  a  row, 
the  exit  atsle  width  and  arrangement  and  the 
location  of  exit  doors.  'Continental'  seating, 
wUh  a  greater  number  of  seats  per  row  and  a 


commensurate  increase  in  row  spacing  and  exit 
doors,  facilitates  emergency  egress  for  all  people 
and  increases  ease  of  access  to  mid-row  seats 
espedallyfor  people  who  walk  with  difficulty. 
Consideration  of  this  positive  attribute  of 
"continental"  seating  should,  be  included  along 
with  all  other  factors  in  the  design  affixed 
seating  areas. 


Table  A2.  Summary  of  Assistive  Listening  Devices 


System 


Induction  Loop 

Transmitter:  Transducer 
wired  to  induction  loop 
around  listening  Eirea. 

Receiver  Self-contained 
induction  receiver  or 
personal  hearing  aid 
with  telecoll. 


FM 

Transmitter:  Flashlight- 
sized  worn  by  speaker. 

Receiver  With  personal 
hearing  aid  via  DAI  or 
induction  neck-loop  and 
telecoil;  or  self-contained 
with  earphone(s). 


Advantages 


Cost-Effective 

Low  Maintenance 

E^sy  to  use 

Unobtrusive 

May  be  possible  to 
Integrate  into  existing 
public  address  sjrstem. 

Some  hearing  aids  can 
function  as  receivers. 


Infrared 

Transmitter  Emitter  in 
line-of-slght  with 
receiver. 

Receiver  Self-contained. 
Or  with  personal  hearing 
aid  via  DAI  or  Induction 
neckloop  and  telecoil. 


Highly  portable 

Different  channels  allow 
use  by  different  groups 
within  the  same  room. 

High  user  mobility 

Variable  for  large  range 
of  hearing  losses. 


Disadvantages 


Signal  spills  over  to 

adjacent  rooms. 
Susceptible  to  electrical 

interference. 
Limited  portability 
Inconsistent  signal 

strength. 
Head  position  affects 

signal  strength. 
Lack  of  standards  for 

induction  coil 

performance. 


High  cost  of  receivers 
Equipment  fragile 
Equipment  obtrusive 
High  maintenance 
E^xpensive  to  maintain 
Custom  fitting  to 

individual  user  may  be 

requfred. 


Tjrpical 
Applications 


Meeting  areas 

Theaters 

Churches  and  Temples 

Conference  rooms 

Classrooms 

TV  viewing 


Classrooms 
Tour  groups 
Meeting  areas 
Outdoor  events 
One-on-one 


Easy  to  use 
Insures  privacy  or 

confidentiality 
Moderate  cost 
Can  often  t)e  integrated 

into  existing  public 

address  system. 


Line-of-slght  required 
between  emitter  and 
receiver. 

Ineffective  outdoors 
Limited  portability 
Requires  installation 


Theaters 

Churches  and  Temples 
Auditoriums 
Meetings  requiring 
confidentiality 
TV  viewing 


Source:  Rehab  Brief.  NaUonal  InsUtute  on  Disability  and  Rehabilitation  Research.  Washington.  DC.  Vol.  XII,  No.  10.  (1990). 
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A5.0  Restaurants  and  Cafeterias 


A4.33.6  Placement  of  Listening 
Systems.  A  distance  of  50  ft  (15  m)  allows 
a  person  to  distinguish  performers'  facial 
expressions. 

A4.33.7  Types  of  Listening  Systems.  An 

assisttve  listening  system  appropriate  for  an 
assembly  area  for  a  group  of  persons  or  where 
the  specific  individuals  are  not  known  in  ad- 
vance, such  as  a  playhouse,  lecture  hall  or 
movie  theater,  may  be  deferent  from  the  system 
appropriate  for  a  particular  individual  provided 
as  an  auxiliary  aid  or  as  part  of  a  reasonable 
accommodation.  The  appropriate  device  for  an 
individual  is  the  type  that  individual  can  use. 
whereas  the  appropriate  system  for  an  assem- 
bly area  will  necessarily  be  geared  toward  the 
"average'  or  aggregate  needs  of  various  indi- 
viduals. A  listening  system  that  can  be  used 
from  any  seat  In  a  seating  area  is  the  most 
flexible  way  to  meet  this  specification.  Ear- 
phone jacks  with  variable  volume  controls  can 
benefit  only  people  who  have  slight  hearing  loss 
and  do  not  help  people  who  use  hearing  aids. 
At  the  present  time,  magnetic  induction  loops 
are  the  most  feasible  type  of  listening  system 
for  people  who  use  hearing  aids  equipped  with 
T-coHs." hut  people  without  hearing  aids  or 
those  with  hearing  aids  not  equipped  with 
Inductive  pick-ups  cannot  use  them  without 
special  receivers.  Radio  frequency  sj^tems  can 
be  extremely  effective  and  inexpensive.  People 
without  hearing  aids  can  use  them,  but  people 
with  hearing  aids  need  a  special  receiver  to 
use  them  as  they  are  presently  designed.  If 
hearing  aids  had  a  jack  to  allow  a  by-pass  of 
microphones,  then  radio  frequency  systems 
would  be  suitable  for  people  with  and  without 
hearing  aids.  Some  listening  systems  may  be 
subject  to  interference  from  other  equipment 
and  feedback  from  hearing  aids  of  people  who 
are  using  the  systems.  Such  interference  can 
be  controlled  by  careful  engineering  design 
that  anticipates  feedback  sources  In  the 
surrounding  area. 

Table  A2,  reprinted  from  a  National  Institute  of 
Disability  and  Rehabdilation  Research  'Rehab 
Brief "  shows  some  of  the  advantages  and 
disadvantages  of  different  types  of  assistive 
listening  systems.  In  addition,  the  Architectural 
and  Transportation  Barriers  Compliance  Board 
(Access  Board)  has  published  a  pamphlet  on 
Assistive  Ustentng  Systems  which  lists  demon- 
stration centers  across  the  country  where 
technical  assistance  can  be  obtained  In  selecting 
and  installing  appropriate  systems.  The  state  of 


New  York  has  also  adopted  a  detailed  technical 
specification  which  may  be  useful 

A5.0  Restaurants  and  Cc^eterias. 

A5.1  General.  Dining  counters  (where  there 
is  no  service)  are  typically  found  in  srmill 
carry-out  restaurants,  bakeries,  or  coffee  shops 
and  may  only  be  a  narrow  eating  surface 
attached  to  a  waR.  This  section  requires 
that  where  such  a  dining  counter  is  provided 
a  portion  of  the  counter  shall  be  at  the  required 
accessible  height 

A7.0  Business  and  Mercantile. 

A7.213)  Assistive  Listening  Devices.  At  all 

sales  and  service  counters,  teller  windows,  box 
offices,  and  information  kiosks  where  a  physical 
barrier  separates  service  personnel  and  custom- 
ers. U  is  recommended  that  at  least  one  perma- 
nently installed  assistive  listening  device  com- 
plying with  4.33  be  provided  at  each  location  or 
series.  Where  assistive  listening  devices  are 
installed,  signage  should  be  provided  iden- 
tifying those  stations  which  are  so  equipped. 

A7.3  Check-out  Aisles.  Section  7.2  refers  to 
counters  without  aisles:  section  7.3  concerns 
check  out  aisles.  A  counter  without  an  aisle  (7.2) 
ccm  be  approached  from  more  than  one  direction 
such  as  in  a  convenience  store.  In  order  to  use 
a  check-out  aisle  (7.3).  customers  must  enter  a 
defined  area  (an  aisle)  at  a  particular  point  pay 
for  goods,  and  exit  at  a  particular  point 

A10.3  Fixed  Facilities  and  Stations. 

A10.3.1(7)  Route  Signs.   One  means  of 
making  control  buttons  onfare  vending  ma- 
chines usable  by  persons  with  vision  impair- 
ments is  to  raise  them  above  the  surrounding 
surface.  Those  activated  by  a  mechanical 
motion  are  likely  to  be  more  detectable.  If 
farecard  vending,  collection,  and  adjustment 
devices  are  designed  to  accommodate  farecards 
having  one  lactuaUy  distinctive  comer,  then  a 
person  who  has  a  vision  impairment  wUl  insert 
the  card  with  greater  ease.  Token  collection 
devices  that  are  designed  to  accommodate 
tokens  which  are  perforated  can  allow  a  person 
to  distinguish  more  readily  between  tokens 
and  common  coins.  Thoughtful  placement  of 
accessible  gates  and  fare  vending  machines 
In  relation  to  Inaccessible  devices  wUl  make 
their  use  and  detection  easier  for  aU  persons 
with  disabUtties. 
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Appendix  B  to  Part  37— UMTA  Regional 
OfRces 

Region  I,  Urban  Mass  Transportation 

Administration,  206  Federal  Plaza,  Suite 

2940,  New  York,  NY  10278 
Region  II,  Urban  Mass  Transportation 

Administration,  Transportation  Systems 

Center,  Kendall  Square,  55  Broadway,  Suite 

921,  Cambridge,  MA  02142 
Region  III,  Urban  Mass  Transportation 

Administration,  841  Chestnut  Street,  Suite 

714,  Philadelphia,  PA  19107 
Region  IV,  Urban  Mass  Transportation 

Administration,  1720  Peachtree  Road  NW., 

Suite  400,  Atlanta,  GA  30309 
Region  V,  Urban  Mass  Transportation 

Administration,  55  East  Monroe  Street, 

Room  1415,  Chicago.  IL  60603 
Region  VI,  Urban  Mass  Transportation 

Administration,  819  Taylor  Street,  Suite 

9A32,  Ft.  Worth,  TX  76102 
Region  VII,  Urban  Mass  Transportation 

Administration,  6301  Rockville  Road,  Suite 

303,  Kansas  City,  MS  64131 
Region  VIII,  Urban  Mass  Transportation 

Administration,  Federal  Office  Building, 

1961  Stout  Street,  5th  Floor,  Denver,  CO 

80294 
Region  IX,  Urban  Mass  Transportation 

Administration,  211  Main  Street,  Room 

1160,  San  Francisco,  CA  94105 
Region  X,  Urban  Mass  Transportation 

Administration,  3142  Federal  Building,  915 

Second  Avenue,  Seattle,  WA  98174 

Appendix  C  to  Part  37 — Certifications 

Certification  of  Equivalent  Service 

The  (name  of  agency)  certifies  that  its 
demand  responsive  service  offered  to 
individuals  with  disabilities,  including 
individuals  who  use  wheelchairs,  is 
equivalent  to  the  level  and  quality  of  service 
offered  to  individuals  without  disabilities. 
Such  service,  when  viewed  in  its  entirety,  is 
provided  in  the  most  integrated  setting 
feasible  and  is  equivalent  with  respect  to: 

(1)  Response  time; 

(2)  Fares; 

(3)  Geographic  service  area: 

(4)  Hours  and  days  of  service; 

(5)  Restrictions  on  trip  purpose; 

(6)  Availability  of  information  and 
reservation  capability;  and 

(7)  Constraints  on  capacity  or  service 
availability. 

In  accordance  with  49  CFR  37.77,  public 
entities  operating  demand  responsive 
systems  for  the  general  public  which  receive 
financial  assistance  under  section  18  of  the 
Urban  Mass  Transportation  Act  must  file  this 
certification  with  the  appropriate  state 
program  office  before  procuring  any 
inaccessible  vehicle.  Such  public  entities  not 
receiving  UMTA  funds  shall  also  file  the 
certification  with  the  appropriate  state 
program  office.  Such  public  entities  receiving 
UMTA  funds  under  any  other  section  of  the 
UMT  Act  must  file  the  certification  with  the 
appropriate  UMTA  regional  office.  This 
certification  is  valid  for  no  longer  than  one 
year  from  its  date  of  filing. 

(name  of  authorized  official) 

(title) 


(signature) 

MPO  Certification  of  Paratransit  Plan 

The  (name  of  Metropolitan  Planning 
Organization)  hereby  certifies  that  it  has 
reviewed  the  ADA  paratransit  plan  prepared 
by  (name  of  submitting  entity  (ies))  as 
required  under  49  CFR  part  37.  139(h)  and 
finds  it  to  be  in  conformance  with  the 
transportation  plan  developed  under  49  CFR 
part  613  and  23  CFR  part  450  (the  UMTA/ 
FHWA  joint  planning  regulation).  This 
certification  is  valid  for  one  year. 

signature 

name  of  authorized  official 

title 

date 

Existing  Paratransit  Service  Survey 

This  is  to  certify  that  (name  of  public  entity 
(ies))  has  conducted  a  survey  of  existing 
paratransit  services  as  required  by  49  CFR 
37.137  (a). 

signature 

name  of  authorized  official 

title 

date 

Included  Service  Certification 

This  is  to  certify  that  service  provided  by 
other  entities  but  included  in  the  ADA 
paratransit  plan  submitted  by  (name  of 
submitting  entity  (ies))  mefets  the 
requirements  of  49  CFR  part  37,  subpart  F 
providing  that  ADA  eligible  individuals  have 
access  to  the  service;  the  service  is  provided 
in  the  manner  represented;  and.  that  efforts 
will  be  made  to  coordinate  the  provision  of 
paratransit  service  offered  by  other 
providers. 

signature 

name  of  authorized  official 

title 

date 

Joint  Plan  Certification  I 

This  is  to  certify  that  (name  of  entity 
covered  by  joint  plan)  is  committed  to 
providing  ADA  paratransit  service  as  part  of 
this  coordinated  plan  and  in  conformance 
with  the  requirements  of  49  CFR  part  37, 
subpart  F. 

signature 

name  of  authorized  official 

title 

date 


Joint  Plan  Certification  II 

This  is  to  certify  that  (name  of  entity 
covered  by  joint  plan)  will,  in  accordance 
with  49  CFR  37.141,  maintain  current  levels  of 
paratransit  service  until  the  coordinated  plan 
goes  into  effect. 

signature 

name  of  authorized  official 


title 


date 

State  Certification  that  Plans  have  been 
Received 

This  is  to  certify  that  all  ADA  paratransit 
plans  required  under  49  CFR  37.139  have 
been  received  by  (state  DOT) 

signature 

name  of  authorized  official 

title 

date 

Appendix  D  to  Part  37 — Construction 
and  Interpretation  of  Provisions  of  49 
CFR  part  37 

This  appendix  explains  the  Department's 
construction  and  interpretation  of  provisions 
of  49  CFR  part  37.  It  is  intended  to  be  used  as 
definitive  guidance  concerning  the  meaning 
and  implementation  of  these  provisions.  The 
Appendix  is  organized  on  a  section-by- 
section  basis.  Some  sections  of  the  rule  are 
not  discussed  in  the  Appendix,  because  they 
are  self-explanatory  or  we  do  not  currently 
have  interpretive  material  to  provide 
concerning  them. 

The  Department  also  provides  guidance  by 
other  means,  such  as  manuals  and  letters. 
The  Department  intends  to  update  this 
Appendix  periodically  to  include  guidance, 
provided  in  response  to  inquiries  about 
specific  situations,  that  is  of  general 
relevance  or  interest. 

Amendments  to  49  CFR  Part  27 

Section  27.67(d)  has  been  revised  to 
reference  the  Access  Board  facility  guidelines 
(found  in  appendix  A  to  part  37)  as  well  as 
the  Uniform  Federal  Accessibility  Standard 
(UFAS).  This  change  was  made  to  ensure 
consistency  between  requirements  under  i 

section  504  and  the  ADA.  Several  caveats 
relating  to  the  application  of  UFAS  (e.g.,  that 
spaces  not  used  by  the  public  or  likely  to 
result  in  the  employment  of  individuals  with 
disabilities  would  not  have  to  meet  the 
standards)  have  been  deleted.  It  is  the 
Department's  understanding  that  provisions 
of  the  Access  Board  standards  and  part  37 
make  them  unnecessary. 

The  Department  is  aware  that  there  is  a 
transition  period  between  the  publication  of 
this  rule  and  the  effective  date  of  many  of  its 
provisions  (e.g..  concerning  facilities  and 
paratransit  services)  during  which  section  504 
remains  the  basic  authority  for  accessibility 
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modifications.  In  this  interval,  the 
Department  expects  recipients'  compliance 
with  section  504  to  look  forward  to 
compliance  with  the  ADA  provisions.  That  is, 
if  a  recipient  is  making  a  decision  about  the 
shape  of  its  paratransit  service  between  the 
publication  of  this  rule  and  January  26,  1992, 
the  decision  should  be  in  the  direction  of 
service  that  will  help  to  comply  with  post- 
January  1992  requirements.  A  recipient  that 
severely  curtailed  its  present  paratransit 
service  in  October,  and  then  asked  for  a 
three-  or  five-year  phase-in  of  service  under 
its  paratransit  plan,  would  not  be  acting 
consistent  with  this  policy. 

Likewise,  the  Department  would  view  with 
disfavor  any  attempt  by  a  recipient  to 
accelerate  the  beginning  of  the  construction, 
installation  or  alteration  of  a  facility  to  before 
January  26, 1992,  to  "beat  the  clock"  and 
avoid  the  application  of  this  rule's  facility 
standards.  The  Department  would  be  very 
reluctant  to  approve  grants,  contracts, 
exemption  requests  etc.,  that  appear  to  have 
this  effect.  The  purpose  of  the  Department's 
administration  of  section  504  is  to  ensure 
compliance  with  the  national  policy  slated  in 
the  ADA,  not  to  permit  avoidance  of  it. 

Subpart  A — General 

Section  37.3    Definitions 

The  definition  of  "commuter  authority" 
includes  a  list  of  commuter  rail  operators 
drawn  from  a  statutory  reference  in  the  ADA. 
It  should  be  noted  that  this  list  is  not 
exhaustive.  Other  commuter  rail  operators 
(e.g.,  in  Chicago  or  San  Francisco)  would  also 
be  encompassed  by  this  definition. 

The  definition  of  "commuter  bus  service"  is 
important  because  the  ADA  does  not  require 
complementary  paratransit  to  be  provided 
with  respect  to  commuter  bus  service 
operated  by  public  entities.  The  rationale  that 
may  be  inferred  for  the  statutory  exemption 
for  this  kind  of  service  concerns  its  typical 
characteristics  (e.g.,  no  attempt  to 
comprehensively  cover  a  service  area,  limited 
route  structure,  limited  origins  and 
destinations,  interface  with  another  mode  of 
transportation,  limited  purposes  of  travel). 
These  characteristics  can  be  found  in  some 
transportation  systems  other  than  bus 
systems  oriented  toward  work  trips.  For 
example,  bus  service  that  is  used  as  a 
dedicated  connecter  to  commuter  or  intercity 
rail  service,  certain  airport  shuttles,  and 
university  bus  systems  share  many  or  all  of 
these  characteristics.  As  explained  further  in 
the  discussion  of  subpart  B,  the  Department 
has  determined  that  it  is  appropriate  to  cover 
these  services  with  the  requirements 
applicable  to  commuter  bus  systems. 

■The  definitions  of  "designated  public 
transportation"  and  "specified  public 
transportation"  exclude  transportation  by 
aircraft.  Persons  interested  in  matters 
concerning  access  to  air  travel  for  individuals 
with  disabilities  should  refer  to  14  CFR  part 
382,  the  Department's  regulation 
implementing  the  Air  Carrier  Access  Act. 
Since  the  facility  requirements  of  this  part 
refer  to  facilities  involved  in  the  provision  of 
designated  or  specified  public  transportation, 
airport  facilities  are  not  covered  by  this  part. 
DOJ  makes  clear  that  public  and  private 
airport  facilities  are  covered  under  its  title  II 
and  title  III  regulations,  respectively. 


The  examples  given  in  the  definition  of 
"facility"  all  relate  to  ground  transportation. 
We  would  point  out  that,  since  transportation 
by  passenger  vessels  is  covered  by  this  rule 
and  by  DOJ  rules,  such  vessel-related 
facilities  as  docks,  wharfs,  vessel  terminals 
etc.  fall  under  this  definition.  It  is  intended 
that  specific  requirements  for  vessels  and 
related  facilities  will  be  set  forth  in  future 
rulemaking. 

The  definitions  of  "fixed  route  system"  and 
"demand  responsive  system"  derive  directly 
from  the  ADA's  definitions  of  these  terms. 
Some  systems,  like  a  typical  city  bus  system 
or  a  dial-a-ride  van  system,  fit  clearly  into 
one  category  or  the  other.  Other  systems  may 
not  so  clearly  fall  into  one  of  the  categories. 
Nevertheless,  because  how  a  system  is 
categorized  has  consequences  for  the 
requirements  it  must  meet,  entities  must 
determine,  on  a  case-by-case  basis,  into 
which  category  their  systems  fall. 

In  making  this  determination,  one  of  the 
key  factors  to  be  considered  is  whether  the 
individual,  in  order  to  use  the  service,  must 
request  the  service,  typically  by  making  a 
call. 

With  fixed  route  service,  no  action  by  the 
individual  is  needed  to  initiate  public 
transportation.  If  an  individual  is  at  a  bus 
stop  at  the  time  the  bus  is  scheduled  to 
appear,  then  that  individual  will  be  able  to 
access  the  transportation  system.  With 
demand-reponsive  service,  an  additional  step 
must  be  taken  by  the  individual  before  he  or 
she  can  ride  the  bus,  i.e.,  the  individual  must 
make  a  telephone  call. 
(S.  Rept.  101-116  at  54). 

Other  factors,  such  as  the  presence  or 
absence  of  published  schedules,  or  the 
variation  of  vehicle  intervals  in  anticipation 
of  differences  in  usage,  are  less  important  in 
making  the  distinction  between  the  two  types 
of  service.  If  a  service  is  provided  along  a 
given  route,  and  a  vehicle  will  arrive  at 
certain  times  regardless  of  whether  a 
passenger  actively  requests  the  vehicle,  the 
service  in  most  cases  should  be  regarded  as 
fixed  route  rather  than  demand  responsive. 

At  the  same  time,  the  fact  that  there  is  an 
interaction  between  a  passenger  and 
transportation  service  does  not  necessarily 
make  the  service  demand  responsive.  For 
many  types  of  service  (e.g.,  intercity  bus, 
intercity  rail)  which  are  clearly  fixed  route,  a 
passenger  has  to  interact  with  an  agent  to 
buy  a  ticket.  Some  services  (e.g.,  certain 
commuter  bus  or  commuter  rail  operations) 
may  use  flag  stops,  in  which  a  vehicle  along 
the  route  does  not  stop  unless  a  passenger 
flags  the  vehicle  down.  A  traveler  staying  at 
a  hotel  usually  makes  a  room  reservation 
before  hopping  on  the  hotel  shuttle.  This  kind 
of  interaction  does  not  make  an  otherwise 
fixed  route  service  demand  responsive. 

On  the  other  hand,  we  would  regard  a 
system  that  permits  user-initiated  deviations 
from  routes  or  schedules  as  demand- 
responsive.  For  example,  if  a  rural  public 
transit  system  (e.g.,  a  section  18  recipient) 
has  a  few  fixed  routes,  the  fixed  route  portion 
of  its  system  would  be  subject  to  the 
requirements  of  subpart  F  for  complementary 
paratransit  service.  If  the  entity  changed  its 
system  so  that  it  operated  as  a  route- 
deviation  system,  we  would  regard  it  as  a 


demand  responsive  system.  Such  a  system 
would  not  be  subject  to  complementary 
paratransit  requirements. 

The  definition  of  "individual  with  a 
disability"  excludes  someone  who  is 
currently  engaging  in  the  illegal  use  of  drugs, 
when  a  covered  entity  is  acting  on  the  basis 
of  such  use.  This  concept  is  more  important 
in  employment  and  public  accommodations 
contexts  than  it  is  in  transportation,  and  is 
discussed  at  greater  length  in  the  DOJ  and 
EEOC  rules.  Essentially,  the  definition  says 
that,  although  drug  addiction  (i.e.,  the  status 
or  a  diagnosis  of  being  a  drug  abuser)  is  a 
disability,  no  one  is  regarded  as  being  an 
individual  with  a  disability  on  the  basis  of 
current  illegal  drug  use. 

Moreover,  even  if  an  individual  has  a 
disability,  a  covered  entity  can  take  action 
against  the  individual  if  that  individual  is 
currently  engaging  in  illegal  drug  use.  For 
example,  if  a  person  with  a  mobility  or  vision 
impairment  is  ADA  paratransit  eligible,  but  is 
caught  possessmg  or  using  cocaine  or 
marijuana  on  a  paratransit  vehicle,  the  transit 
provider  can  deny  the  individual  further 
eligibility.  If  the  individual  has  successfully 
undergone  rehabilitation  or  is  no  longer  using 
drugs,  as  explained  in  the  preamble  to  the 
DOJ  rules,  the  transit  provider  could  not 
continue  to  deny  eligibility  on  the  basis  that 
the  individual  was  a  former  drug  user  or  still 
was  diagnosed  as  a  person  with  a  substance 
abuse  problem. 

We  defined  "paratransit"  in  order  to  note 
its  specialized  usage  in  the  rule.  Part  37  uses 
this  term  to  refer  to  the  complementary 
paratransit  service  comparable  to  public 
fixed  route  systems  which  must  be  provided. 
Typically,  paratransit  is  provided  in  a 
demand  responsive  mode.  Obviously,  the  rule 
refers  to  a  wide  variety  of  demand 
responsive  services  that  are  not 
"paratransit,"  in  this  specialized  sense. 

The  ADA'S  definition  of  "over-the-road 
bus"  may  also  be  somewhat  narrower  than 
the  common  understanding  of  the  term.  The 
ADA  definition  focuses  on  a  bus  with  an 
elevated  passenger  deck  over  a  baggage 
compartment  (i.e.,  a  "Greyhound-type"  bus). 
Other  types  of  buses  commonly  referred  to  as 
"over-the-road  buses,"  which  are  sometimes 
used  for  commuter  bus  or  other  service,  do 
not  come  within  this  definition.  Only  buses 
that  do  come  within  the  definition  are  subject 
to  the  over-the-road  bus  exception  to 
accessibility  requirements  in  Title  III  of  the 
ADA. 

For  terminological  clarity,  we  want  to  point 
out  that  two  different  words  are  used  in  ADA 
regulations  to  refer  to  devices  on  which 
individuals  with  hearing  impairments 
communicate  over  telephone  lines.  DOJ  uses 
the  more  traditional  term 
"telecommunications  device  for  the  deaf 
(TDD).  The  Access  Board  uses  a  newer  term, 
"text  telephone."  The  DOT  rule  uses  the 
terms  interchangably. 

The  definition  of  "transit  facility"  applies 
only  with  reference  to  the  TDD  requirement 
of  Appendix  A  to  this  Part.  The  point  of  the 
definition  is  to  exempt  from  TDD 
requirements  open  structures,  like  bus 
shelters,  or  facilities  which  are  not  used 
primarily  as  transportation  stops  or 
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terminals.  For  example,  a  drug  store  in  a 
small  town  may  sell  intercity  bus  tickets,  and 
people  waiting  for  the  bus  may  even  wait  for 
the  bus  inside  the  store.  But  the  drug  store's 
raison  d'etre  is  not  to  be  a  bus  station.  Its 
transportation  function  is  only  incidental. 
Consequently,  its  obligations  with  respect  to 
TDDs  would  be  those  required  of  a  place  of 
public  accommodation  by  DO}  rules. 

A  "used  vehicle"  means  a  vehicle  which 
has  prior  use;  prior,  that  is,  to  its  acquisition 
by  its  present  owner  or  lessee.  The  definition 
is  not  relevant  to  existing  vehicles  in  one's 
own  fleet,  which  were  obtained  before  the 
ADA  vehicle  accessibility  requirements  took 
effect. 

A  "vanpool"  is  a  voluntary  commuter 
ridesharing  arrangement  using  a  van  with  a 
seating  capacity  of  more  than  seven  persons, 
including  the  driver.  Carpools  are  not 
included  in  the  definition.  There  are  some 
systems  using  larger  vehicles  (e.g.,  buses)  that 
operate,  in  effect,  as  vanpools.  This  definition 
encompasses  such  systems.  Vanpools  are 
used  for  daily  work  trips,  between 
commuters'  homes  (or  collection  points  near 
them)  and  work  sites  (or  drop  points  near 
them).  Drivers  are  themselves  commuters 
who  are  either  volunteers  who  receive  no 
compensation  for  their  efforts  or  persons  who 
are  reimbursed  by  other  riders  for  the  vehicle, 
operating,  and  driving  costs. 

The  definition  of  "wheelchair"  includes  a 
wide  variety  of  mobility  devices.  This 
inclusiveness  is  consistent  with  the 
legislative  history  of  the  ADA  (See  S.  Rept. 
101-116  at  48).  While  some  mobility  devices 
may  not  look  like  many  persons'  traditional 
idea  of  a  wheel  chair,  three  and  four  wheeled 
devices,  of  many  varied  designs,  are  used  by 
individuals  with  disabilities  and  must  be 
transported.  The  definition  of  "common 
wheelchair,"  developed  by  the  Access  Board, 
is  intended  to  help  transit  providers 
determine  which  wheelchairs  they  have  to 
carry.  The  definition  involves  an  "envelope" 
relating  to  the  Access  Board  requirements  for 
vehicle  lifts. 

A  lift  conforming  to  Access  Board 
requirements  is  30"  x  48"  and  capable  of 
lifting  a  wheelchair/occupant  combination  of 
up  to  600  pounds.  Consequently,  a  common 
wheelchair  is  one  that  fits  these  size  and 
weight  dimensions.  Devices  used  by 
individuals  with  disabilities  that  do  not  fit 
this  envelope  (e.g.,  may  "gurneys")  do  not 
have  to  be  carried. 

Section  37.5    Nondiscrimination 

This  section  states  the  general 
nondiscrimination  obligation  for  entities 
providing  transportation  service.  It  should  be 
noted  that  virtually  all  public  and  private 
entities  covered  by  this  regulation  are  also 
covered  by  DOJ  regulations,  which  have  more 
detailed  statements  of  general 
nondiscrimination  obligations. 

Under  the  ADA,  an  entity  may  not  consign 
an  individual  with  disabilities  to  a  separate, 
"segregated,"  service  for  such  persons,  if  the 
individual  can  in  fact  use  the  service  for  the 
general  public.  This  is  true  even  if  the 
individual  takes  longer,  or  has  more 
difficulty,  than  other  persons  in  using  the 
service  for  the  general  public. 

One  instance  in  which  this  principal 
applies  concerns  the  use  of  designated 


priority  seats  (e.g.,  the  so-called  "elderly  and 
handicapped"  seats  near  the  entrances  to 
buses).  A  person  with  a  disability  (e.g.,  a 
visual  impairment)  may  choose  to  take 
advantage  of  this  accommodation  or  not.  If 
not,  it  is  contrary  to  rule  for  the  entity  to 
insist  that  the  individual  must  sit  in  the 
priority  seats. 

The  prohibition  on  special  charges  applies 
to  charges  for  service  to  individuals  with 
disabilities  that  are  higher  than  charges  for 
the  same  or  comparable  services  to  other 
persons.  For  examples,  if  a  shuttle  service 
charges  $20.00  for  a  ride  from  a  given  location 
to  the  airport  for  most  people,  it  could  not 
charge  $40.00  because  the  passenger  had  a 
disability  or  needed  to  use  the  shuttle 
service's  lift-equipped  van.  Higher  mileage 
charges  for  using  an  accessible  vehicle  would 
likewise  be  inconsistent  with  the  rule.  So 
would  charging  extra  to  carry  a  service 
animal  accompanying  an  individual  with  a 
disabihty. 

If  a  taxi  company  charges  $1.00  to  stow 
luggage  in  the  trunk,  it  cannot  charge  $2.00  to 
stow  a  folding  wheelchair  there.  This 
provision  does  not  mean,  however,  that  a 
transportation  provider  cannot  charge 
nondiscriminatory  fees  to  passengers  with 
disabilities.  The  taxi  company  in  the  above 
example  can  charge  a  passenger  $1.00  to  stow 
a  wheelchair  in  the  trunk;  it  is  not  required  to 
waive  the  charge.  This  section  does  not 
prohibit  the  fares  for  paratransit  service 
which  transit  providers  are  allowed  to  charge 
under  |  37.131(d). 

A  requirement  for  an  attendant  is 
inconsistent  with  the  general 
nondiscrimination  principle  that  prohibits 
policies  that  unnecessarily  impose 
requirements  on  individuals  with  disabilities 
that  are  not  imposed  on  others. 
Consequently,  such  requirements  are 
prohibited.  An  entity  is  not  required  to 
provide  attendant  services  (e.g.,  assistance  in 
toileting,  feeding,  dressing)  etc. 

This  provision  must  also  be  considered  in 
light  of  the  fact  that  an  entity  may  refuse 
service  to  someone  who  engages  in  violent, 
seriously  disruptive,  or  illegal  conduct.  If  an 
entity  may  legitimately  refuse  service  to 
someone,  it  may  condition  service  to  him  on 
actions  that  would  mitigate  the  problem.  The 
entity  could  require  an  attendant  as  a 
condition  of  providing  service  it  otherwise 
had  the  right  to  refuse. 

The  rule  also  points  out  that  involuntary 
conduct  related  to  a  disability  that  may 
offend  or  annoy  other  persons,  but  which 
does  not  pose  a  direct  treat,  is  not  a  basis  for 
refusal  of  transportation.  For  example,  some 
persons  with  Tourette's  syndrome  may  make 
involuntary  profane  exclamations.  These  may 
be  very  annoying  or  offensive  to  others,  but 
would  not  be  a  ground  for  denial  of  service. 
Nor  would  it  be  consistent  with  the 
nondiscrimination  requirements  of  this  part 
to  deny  service  based  on  fear  or 
misinformation  about  the  disability.  For 
example,  a  transit  provider  could  not  deny 
service  to  a  person  with  HIV  disease  because 
its  personnel  or  other  passengers  are  afraid 
of  being  near  people  with  that  condition. 

This  section  also  prohibits  denials  of 
service  or  the  placing  on  services  of 
conditions  inconsistent  with  this  part  on 


individuals  with  disabilities  because  of 
insurance  company  policies  or  requirements. 
If  an  insurance  company  told  a  transit 
provider  that  it  would  withdraw  coverage,  or 
raise  rates,  unless  a  transit  provider  refused 
to  carry  persons  with  disabilities,  or  unless 
the  provider  refused  to  carry  three-wheeled 
scooters,  this  would  not  excuse  the  provider 
from  providing  the  service  as  mandate  by  this 
part.  This  is  not  a  regulatory  requirement  on 
insurance  companies,  but  simply  says  that 
covered  entities  must  comply  with  this  part, 
even  in  the  face  of  difficulties  with  their 
insurance  companies. 

Section  37.7    Standards  for  Accessible 
Vehicles 

This  section  makes  clear  that,  in  order  to 
meet  accessibility  requirements  of  this  rule, 
vehicles  must  comply  with  Access  Board 
standards,  incorporated  in  DOT  rules  as  49 
CFR  part  38.  Paragraph  (b)  of  §  37.7  spells  out 
a  procedure  by  which  an  entity  (public  or 
private)  can  deviate  from  provisions  of  part 
38  with  respect  to  vehicles.  The  entity  can 
make  a  case  to  the  Administrator  that  it  is 
unable  to  comply  with  a  particular  portion  of 
part  38,  as  written,  for  specified  reasons,  and 
that  it  is  providing  comparable  compliance  by 
some  alternative  method.  The  entity  would 
have  to  describe  how  its  alternative  mode  of 
compliance  would  meet  or  exceed  the  level  of 
access  to  or  usability  of  the  vehicle  that 
compliance  with  part  38  would  otherwise 
provide. 

It  should  be  noted  that  equivalent 
facilitation  does  not  provide  a  means  to  get  a 
waiver  of  accessibility  requirements.  Rather, 
it  is  a  way  in  which  comparable  (not  a  lesser 
.degree  of)  accessibility  can  be  provided  by 
other  means.  The  entity  must  consult  with  the 
public  through  some  means  of  public 
participation  in  devising  its  alternative  form 
of  compliance,  and  the  public  input  must  be 
reflected  in  the  submission  to  the 
Administrator  (or  the  Federal  Railroad 
Administrator  in  appropriate  cases,  such  as  a 
request  concerning  Amtrak).  The 
Administrator  will  make  a  case-by-case 
decision  about  whether  compliance  with  part 
38  was  achievable  and,  if  not,  weather  the 
proffered  alternative  complies  with  the 
equivalent  facilitation  standard.  DOT  intends 
to  consult  with  the  Access  Board  in  making 
these  determinations. 

This  equivalent  facilitation  provision  can 
apply  to  buses  or  other  motor  vehicles  as 
well  as  to  rail  cars  and  vehicles.  An  example 
of  what  could  be  an  equivalent  facilitation 
would  concern  rail  cars  which  would  leave 
too  wide  a  horizontal  gap  between  the  door 
and  the  platform.  If  the  operator  used  a 
combination  of  bridgeplates  and  personnel  to 
bridge  the  gap,  it  might  be  regarded  as  an 
equivalent  facilitation  in  appropriate 
circumstances. 

Section  37.7(c)  clarifies  which 
specifications  must  be  complied  with  for 
over-the-road  buses  purchased  by  public 
entities  (under  subpart  D  of  part  37)  or 
private  entities  standing  in  the  shoes  of  the 
public  entity  (as  described  in  §  37.23  of  part 
37).  This  section  is  necessary  to  make  clear 
that  over-the-road  coaches  must  be 
accessible,  whet)  they  are  purchased  by  or  in 
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furtherance  of  a  contract  with  a  public  entity. 
While  the  October  4, 1990  rule  specified  that 
over-the-road  coaches  must  be  accessible 
under  these  circumstances,  we  had  not 
previously  specified  what  constitutes 
accessibility. 

Accordingly,  this  paragraph  specifies  that 
an  over-the-road  bus  must  have  a  lift  which 
meets  the  performance  requirements  of  a 
regular  bus  lift  (see  §  38.23)  and  must  meet 
the  interim  accessibility  features  specified  for 
all  over-the-road  buses  in  part  3,  subpart  G. 

Section  37.9    Standards  for  Transportation 
Facilities 

This  section  makes  clear  that,  in  order  to 
meet  accessibility  requirements  of  this  rule, 
vehicles  must  comply  with  appendix  A  to 
part  37,  which  incorporates  the  Access  Board 
facility  guideUnes. 

Paragraph  (b)  of  §  37.9  provides  that,  under 
certain  circumstances,  existing  accessibility 
modifications  to  key  station  facilities  do  not 
need  to  be  modified  further  in  order  to 
conform  to  appendix  A.  This  is  true  even  if 
the  standards  under  which  the  facility  was 
modified  differ  from  the  Access  Board 
guidelines  or  provide  a  lesser  standard  of 
accessibility. 

To  qualify  for  this  "grandfathering," 
alterations  must  have  been  before  January  26, 
1992.  As  in  other  facility  sections  of  the  rule, 
an  alteration  is  deemed  to  begin  with  the 
issuance  of  a  notice  to  proceed  or  work  order. 
The  existing  modifications  must  conform  to 
ANSI  A-117.1,  Specifications  for  Making 
Buildings  and  Facilities  Accessible  to  and 
Usable  by  the  Physically  Handicapped  1980, 
or  the  Uniform  Federal  Accessibility 
Standard.  (UFAS). 

For  example,  if  an  entity  used  a  Federal 
grant  or  loan  or  money  to  make  changes  to  a 
building,  it  would  already  have  had  to 
comply  with  the  Uniform  Federal 
Accessibility  Standards.  Likewise,  if  a 
private  entity,  acting  without  any  federal 
money  in  the  project,  may  have  complied 
with  the  ANSI  A117.1  standard.  So  long  as 
the  work  was  done  in  conformity  with  the 
standard  that  was  in  effect  when  the  work 
was  done,  the  alteration  will  be  considered 
accessible. 

However,  because  one  modification  was 
made  to  a  facility  under  one  of  these 
standards,  the  entity  still  has  a  responsibility 
to  make  other  modifications  needed  to 
comply  with  applicable  accessibility 
requirements.  For  example,  if  an  entity  has 
made  some  modifications  to  a  key  station 
according  to  one  of  these  older  standards,  but 
the  modifications  do  not  make  the  key  station 
entirely  accessible  as  this  rule  requires,  then 
additional  modifications  would  have  to  be 
made  according  to  the  standards  of  appendix 
A.  Suppose  this  entity  has  put  an  elevator 
into  the  station  to  make  it  accessible  to 
individuals  who  use  wheelchairs.  If  the 
elevator  does  not  fully  meet  appendix  A 
standards,  but  met  the  applicable  ANSI 
standard  when  it  was  installed,  it  would  not 
need  further  modifications  now.  But  if  it  had 
not  already  done  so,  the  entity  would  have  to 
install  a  tactile  strip  along  the  platform  edge 
in  order  to  make  the  key  station  fully 
accessible  as  provided  in  this  rule.  The  tactile 
strip  would  have  to  meet  appendix  A 
requirements. 


The  rule  specifically  provides  that 
"grandfathering"  applies  only  to  alterations 
of  individual  elements  and  spaces  and  only 
to  the  extent  that  provisions  covering  those 
elements  or  spaces  are  found  in  UFAS  or 
AHSI  A117.1.  For  example,  alterations  to  the 
telephones  in  a  key  station  may  have  been 
carried  out  in  order  to  lower  them  to  meet  the 
requirements  of  UFAS,  but 
telecommunications  devices  for  the  deaf 
(TDDs)  were  not  installed.  (Neither  UFAS  nor 
the  ANSI  standard  include  requirements 
concerning  TDDs).  However,  because 
appendix  A  does  contain  TDD  requirements, 
the  key  station  must  now  be  altered  in 
accordance  with  the  standards  for  TDDs. 
Similarly,  earlier  alteration  of  an  entire 
station  in  accordance  with  UFAS  or  the  ANSI 
standard  would  not  relieve  an  entity  from 
compliance  with  any  appUcable  provision 
concerning  the  gap  between  the  platform 
between  the  platform  and  the  vehicle  in  a  key 
station,  because  neither  of  these  two 
standards  addresses  the  interface  between 
vehicle  and  platform. 

New  paragraph  (c)  of  this  section  clarifies  a 
provision  of  the  Access  Board's  standards 
concerning  the  construction  of  bus  stop  pads 
at  bus  stops.  The  final  Access  Board 
standard  (found  at  section  10.2.1(1)  of 
appendix  A  to  part  37)  has  been  rewritten 
slightly  to  clear  up  confusion  about  the 
perceived  necessary  construction  of  a  bus 
stop  pad.  Section  10.2.1(1)  does  not  require 
that  anyone  build  a  bus  stop  pad:  it  does 
specify  what  a  bus  stop  pad  must  look  like,  if 
it  is  constructed.  The  further  clarifying 
language  in  §  37.9(c)  explains  that  pubhc 
entities  must  exert  control  over  the 
construction  of  bus  stop  pa4s  if  they  have  the 
ability  to  do  so.  The  Access  Board,  as  well  as 
DOT,  recognize  that  most  physical 
improvements  related  to  bus  stops  are  out  of 
the  control  of  the  transit  provider.  Paragraph 
(c)  of  §  37.9  merely  notes  that  where  a  transit 
provider  does  have  control  over  the 
construction,  it  must  exercise  that  control  to 
ensure  that  the  pad  meets  these 
specifications. 

One  further  clarification  concerning  the 
implication  of  this  provision  deals  with  a  bus 
loading  island  at  which  buses  pull  up  on  both 
sides  of  the  island.  It  would  be  possible  to 
read  the  bus  pad  specification  to  require  the 
island  to  be  a  minimum  of  84  inches  wide 
(two  widths  of  a  bus  stop  pad),  so  that  a  lift 
could  be  deployed  from  buses  on  both  sides 
of  the  island  at  the  same  time.  A  double-wide 
bus  pad,  however,  is  likely  to  exceed 
available  space  in  most  instances. 

Where  there  is  space,  of  course,  building  a 
double-wide  pad  is  one  acceptable  option 
under  this  rule.  However,  the  combination  of 
a  pad  of  normal  width  and  standard 
operational  practices  may  also  suffice.  (Such 
practices  could  be  offered  as  an  equivalent 
facilitation.)  For  example,  buses  on  either 
side  of  the  island  could  stop  at  staggered 
locations  (i.e..  the  bus  on  the  left  side  could 
stop  several  feet  ahead  of  the  bus  on  the  right 
side),  so  that  even  when  buses  were  on  both 
sides  of  the  island  at  once,  their  lifts  could  be 
deployed  without  conflict.  Where  it  is 
possible,  building  the  pad  a  little  longer  than 
normal  size  could  facilitate  such  an  approach. 
In  a  situation  where  staggered  stop  areas  are 


not  feasible,  an  operational  practice  of 
having  one  bus  wait  until  the  other's  lift  cycle 
had  been  completed  could  do  the  job.  Finally, 
the  specification  does  not  require  that  a  pad 
be  built  at  all.  If  there  is  nothing  that  can  be 
done  to  permit  lift  deployment  on  both  sides 
of  an  island,  the  buses  can  stop  on  the  street, 
or  some  other  location,  so  long  as  the  lift  is 
deployable. 

Like  §  37.7,  this  section  contains  a 
provision  allowing  an  entity  to  request 
approval  for  providing  accessibility  through 
an  equivalent  facilitation. 

Section  37.11    Administrative  Enforcement 

This  section  spells  out  administrative 
means  of  enforcing  the  requirements  of  the 
ADA.  Recipients  of  Federal  financial 
assistance  from  DOT  (whether  public  or 
private  entities)  are  subject  to  DOT'S  section 
504  enforcement  procedures.  The  existing 
procedures,  including  administrative 
complaints  to  the  DOT  Office  of  Civil  Rights, 
investigation,  attempts  at  conciliation,  and 
final  resort  to  proceedings  to  cut  off  funds  to 
a  noncomplying  recipient,  will  continue  to  be 
used. 

In  considering  enforcement  matters,  the 
Department  is  guided  by  a  policy  that 
emphasizes  compliance.  The  aim  of 
enforcement  action,  as  we  see  it,  is  to  make 
sure  that  entities  meet  their  obligations,  not 
to  impose  sanctions  for  their  own  sake.  The 
Department's  enforcement  priority  is  on 
failures  to  comply  with  basic  requirements 
and  "pattern  or  practice"  kinds  of  problems, 
rather  than  on  isolated  operational  errors. 

Under  the  DOJ  rules  implementing  Title  II 
of  the  ADA  [28  CFR  part  35),  DOT  is  a 
"designated  agency"  for  enforcement  of 
complaints  relating  to  transportation 
programs  of  public  entities,  even  if  they  do 
not  receive  Federal  financial  assistance. 
When  it  receives  such  a  complaint,  the 
Department  will  investigate  the  complaint, 
attempt  conciliation  and,  if  conciliation  is  not 
possible,  take  action  under  section  504  and/ 
or  refer  the  matter  to  the  DOJ  for  possible 
further  action. 

Title  III  of  the  ADA  does  not  give  DOT  any 
administrative  enforcement  authority  with 
respect  to  private  entities  whose 
transportation  services  are  subject  to  part  37. 
In  its  Title  III  rule  (28  CFR  part  36),  DOJ 
assumes  enforcement  responsibility  for  all 
Title  III  matters.  If  the  Department  of 
Transportation  receives  complaints  of 
violations  of  part  37  by  private  entities,  it  will 
refer  the  matters  to  the  DOJ. 

It  should  be  pointed  out  that  the  ADA 
includes  other  enforcement  options. 
Individuals  have  a  private  right  of  action 
against  entities  who  violate  the  ADA  and  its 
implementing  regulations.  The  DOJ  can  take 
violators  to  court.  These  approaches  are  not 
mutually  exclusive  with  the  administrative 
enforcement  mechanisms  described  in  this 
section.  An  aggrieved  individual  can 
complain  to  DOT  about  an  alleged 
transportation  violation  and  go  to  court  at  the 
same  time.  Use  of  administrative 
enforcement  procedures  is  not,  under  titles  II 
and  III,  an  administrative  remedy  that 
individuals  must  exhaust  before  taking  legal 
action. 
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We  also  would  point  out  that  the  ADA 
does  not  assert  any  blanket  preemptive 
authority  over  state  or  local 
nondiscrimination  laws  and  enforcement 
mechanisms.  While  requirements  of  the  ADA 
and  this  regulation  would  preempt  conflicting 
state  or  local  provisions  (e.g.,  a  building  code 
or  zoning  ordinance  that  prevents  compliance 
with  appendix  A  or  other  facility 
accessibility  requirements,  a  provision  of 
local  law  that  said  bus  drivers  could  not 
leave  their  seats  to  help  secure  wheelchair 
users),  the  ADA  and  this  rule  do  not  prohibit 
states  and  localities  from  legislating  in  areas 
relating  to  disability.  For  example,  if  a  state 
law  requires  a  higher  degree  of  service  than 
the  ADA,  that  requirement  could  still  be 
enforced.  Also,  states  and  localities  may 
continue  to  enforce  their  own  parallel 
requirements.  For  example,  it  would  be  a 
violation  of  this  rule  for  a  taxi  driver  to  refuse 
to  pick  up  a  person  based  on  that  person's 
disability.  Such  a  refusal  may  also  be  a 
violation  of  a  county's  taxi  rules,  subjecting 
the  violator  to  a  fine  or  suspension  of 
operating  privileges.  Both  ADA  and  local 
remedies  could  proceed  in  such  a  case. 

Labor-management  agreements  cannot 
stand  in  conflict  with  the  requirements  of  the 
ADA  and  this  rule.  For  example,  if  a  labor- 
management  agreement  provides  that  vehicle 
drivers  are  not  required  to  provide  assistance 
lo  persons  with  disabilities  in  a  situation  in 
which  this  rule  requires  such  assistance,  then 
the  assistance  must  be  provided 
notwithstanding  the  agreement.  Labor  and 
management  do  not  have  the  authority  to 
agree  to  violate  requirements  of  Federal  law. 

Section  37. 13    Effective  Date  for  Certain 
Vehicle  Lift  Specifications. 

This  section  contains  an  explicit  statement 
of  the  effective  date  for  vehicle  lift  platform 
specifications.  The  Department  has  decided 
to  apply  the  new  30"  by  48"  lift  platform 
specifications  to  solicitations  after  January 
25,  1992.  As  in  the  October  4,  1990,  rule 
implementing  the  acquisition  requirements; 
the  date  of  a  solicitation  is  deemed  to  be  the 
closing  date  for  the  submission  of  bids  or 
offers  in  a  procurement. 

Subpart  B — Applicability 

Section  37.21    Applicability.— General 

This  section  emphasizes  the  broad 
applicability  of  part  37,  Unlike  section  504, 
the  ADA  and  its  implementing  rules  apply  to 
entities  whether  or  not  they  receive  Federal 
financial  assistance.  They  apply  to  private 
and  public  entities  alike.  For  entities  which 
do  receive  Federal  funds,  compliance  with 
the  ADA  and  part  37  is  a  condition  of 
compliance  with  section  504  and  49  CFR  part 
27,  DOT'S  section  504  rule. 

Virtually  all  entities  covered  by  this  rule 
also  are  covered  by  DOJ  rules,  either  under 
28  CFR  part  36  as  state  and  local  program 
providers  or  under  28  CFR  part  35  as 
operators  of  places  of  public  accommodation. 
Both  sets  of  rules  apply;  one  does  not 
override  the  other.  The  DOT  rules  apply  only 
to  the  entity's  transportation  facilities, 
vehicles,  or  services;  the  DOJ  rules  may  cover 
the  entity's  activities  more  broadly.  For 
example,  if  a  public  entity  operates  a  transit 
system  and  a  zoo,  DOT's  coverage  would 


stop  at  the  transit  system's  edge,  while  DOJ's 
rule  would  cover  the  zoo  as  well. 

DOT  and  DOJ  have  coordinated  their  rules, 
and  the  rules  have  been  drafted  to  be 
consistent  with  one  another.  Should,  in  the 
context  of  some  future  situation,  there  be  an 
apparent  inconsistency  between  the  two 
rules,  the  DOT  rule  would  control  within  the 
sphere  of  transportation  services,  facilities 
and  vehicles. 

Section  37.23    Service  Under  Contract 

This  section  requires  private  entities  to 
"stand  in  the  shoes"  of  public  entities  with 
whom  they  contract  to  provide  transportation 
services.  It  ensures  that,  while  a  public  entity 
may  contract  out  its  service,  it  may  not 
contract  away  its  ADA  responsibilities.  The 
requirement  applies  primarily  to  vehicle 
acquisition  requirements  and  to  service 
provision  requirements. 

If  a  public  entity  wishes  to  acquire  vehicles 
for  use  on  a  commuter  route,  for  example,  it 
must  acquire  accessible  vehicles.  It  may 
acquire  accessible  over-the-road  buses,  it 
may  acquire  accessible  full-size  transit  buses, 
it  may  acquire  accessible  smaller  buses,  or  it 
may  acquire  accessible  vans.  It  does  not 
matter  what  kind  of  vehicles  it  acquires,  so 
long  as  they  are  accessible.  On  the  other 
hand,  if  the  public  entity  wants  to  use 
inaccessible  buses  in  its  existing  fleet  for  the 
commuter  service,  it  may  do  so.  All 
replacement  vehicles  acquired  in  the  future 
must,  of  course,  be  accessible. 

Under  this  provision,  a  private  entity  which 
contracts  to  provide  this  commuter  service 
stands  in  the  shoes  of  the  public  entity  and  is 
subject  to  precisely  the  same  requirements  (it 
is  not  required  to  do  more  than  the  public 
entity),  if  the  private  entity  acquires  vehicles 
used  to  provide  the  service,  the  vehicles  must 
be  accessible.  If  it  cannot,  or  chooses  not  to, 
acquire  an  accessible  vehicle  of  one  type,  it 
can  acquire  an  accessible  vehicle  of  another 
type.  Like  the  public  entity,  it  can  provide  the 
service  with  inaccessible  vehicles  in  its 
existing  fleet. 

The  import  of  the  provision  is  that  it 
requires  a  private  entity  contracting  to 
provide  transportation  service  to  a  public 
entity  to  follow  the  rules  applicable  to  the 
public  entity.  For  the  time  being,  a  private 
entity  operating  in  its  own  right  can  purchase 
a  new  over-the-road  bus  inaccessible  to 
individuals  who  use  wheelchairs.  When  that 
private  entity  operates  service  under  contract 
to  the  public  entity,  however,  it  is  just  as 
obligated  as  the  public  entity  itself  to 
purchase  an  accessible  bus  for  use  in  that 
service,  whether  or  not  it  is  an  over-the-road 
bus. 

The  "stand  in  the  shoes"  requirement 
applies  not  only  to  vehicles  acquired  by 
private  entities  explicitly  under  terms  of  an 
executed  contract  to  provide  service  to  a 
public  entity,  but  also  to  vehicles  acquired 
"in  contemplation  of  use"  for  service  under 
such  a  contract.  This  language  is  included  to 
ensure  good  faith  compliance  with 
accessibility  requirements  for  vehicles 
acquired  before  the  execution  of  a  contract. 
Whether  a  particular  acquisition  is  in 
contemplation  of  use  on  a  contract  will  be 
determined  on  a  case-by-case  basis. 
However,  acquiring  a  vehicle  a  short  time 


before  a  contract  is  executed  and  then  using 
it  for  the  contracted  service  is  an  indication 
that  the  vehicle  was  acquired  in 
contemplation  of  use  on  the  contract,  as  is 
acquiring  a  vehicle  obstensibly  for  other 
service  provided  by  the  entity  and  then 
regularly  rotating  it  into  service  under  the 
contract. 

The  "stand  in  the  shoes"  requirement  is 
applicable  only  to  the  vehicles  and  service 
(public  entity  service  requirements,  like 
§  37.163,  apply  to  a  private  entity  in  these 
situations)  provided  under  contract  to  a 
public  entity.  Public  entity  requirements 
clearly  do  not  apply  to  all  phases  of  a  private 
entity's  operations,  just  because  it  has  a 
contract  with  a  public  entity.  For  example,  a 
private  bus  company,  if  purchasing  buses  for 
service  under  contract  to  a  public  entity,  must 
purchase  accessible  buses.  The  same 
company,  to  the  extent  permitted  by  the 
private  entity  provisions  of  this  part,  may 
purchase  inaccessible  vehicles  for  its  tour 
bus  operations. 

The  Department  also  notes  that  the  "stands 
in  the  shoes"  requirement  may  differ 
depending  on  the  kind  of  service  involved. 
The  public  entity's  "shoes"  are  shaped 
differently,  for  example,  depending  on 
whether  the  public  entity  is  providing  fixed 
route  or  demand  responsive  service  to  the 
general  public.  In  the  case  of  demand 
responsive  service,  a  public  entity  is  not 
required  to  buy  an  accessible  vehicle  if  its 
demand  responsive  system,  when  viewed  in 
its  entirety,  provides  service  to  individuals 
with  disabilities  equivalent  to  its  service  to 
other  persons.  A  private  contractor  providing 
a  portion  of  this  paratransit  service  would 
not  necessarily  have  to  acquire  an  accessible 
vehicle  if  this  equivalency  test  is  being  met 
by  the  system  as  a  whole.  Similarly,  a  public 
entity  can,  after  going  through  a  "good  faith 
efforts"  search,  acquire  inaccessible  buses.  A 
private  entity  under  contract  to  the  public 
can  do  the  same.  "Stand  in  the  shoes"  may 
also  mean  that,  under  some  circumstances,  a 
private  contractor  need  not  acquire 
accessible  vehicles.  If  a  private  company 
contracts  with  a  public  school  district  to 
provide  school  bus  service,  it  is  covered,  for 
that  purpose,  by  the  exemption  for  public 
school  transportation. 

In  addition,  the  requirement  that  a  private 
entity  play  by  the  rules  applicable  to  a  public 
entity  can  apply  in  situations  involving  an 
"arrangement  or  other  relationship"  with  a 
public  entity  other  than  the  traditional 
contract  for  service.  For  example,  a  private 
utility  company  that  operates  what  is,  in 
essence,  a  regular  fixed  route  public 
transportation  system  for  a  city,  and  which 
receives  section  3  or  9  funds  from  UMTA  via 
an  agreement  with  a  state  or  local 
government  agency,  would  fall  under  the 
provisions  of  this  section.  The  provider  would 
have  to  comply  with  the  vehicle  acquisition, 
paratransit,  and  service  requirements  that 
would  apply  to  the  public  entity  through 
which  it  receives  the  UMTA  funds,  if  that 
public  entity  operated  the  system  itself.  The 
Department  would  not,  however,  construe 
this  section  to  apply  to  situations  in  which 
the  degree  of  UMTA  funding  and  state  and 
local  agency  involvement  is  considerably 
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less,  or  in  which  the  system  of  transportation 
involved  is  not  a  de  facto  surrogate  for  a 
traditional  public  entity  fixed  route  transit 
system  serving  a  city  (e.g.,  a  private  non- 
profit social  service  agency  which  receives 
UMTA  section  16(b)(2)  funds  to  purchase  a 
vehicle). 

This  section  also  requires  that  a  public 
entity  not  diminish  the  percentage  of 
accessible  vehicles  in  its  fleet  through 
contracting.  For  example,  suppose  a  public 
entity  has  100  buses  in  its  fleet,  of  which  20 
are  accessible,  meaning  that  20  percent  of  its 
fleet  is  accessible.  The  entity  decides  to  add 
a  fixed  route,  for  which  a  contractor  is 
engaged.  The  contractor  is  supplying  ten  of 
its  existing  inaccessible  buses  for  the  fixed 
route.  To  maintain  the  20  percent 
accessibility  ratio,  there  would  have  to  be  22 
accessible  buses  out  of  the  110  buses  now  in 
operation  in  carrying  out  the  public  entity's 
service.  The  public  entity  could  maintain  its 
20  percent  level  of  accessibility  through  any 
one  or  more  of  a  number  of  means,  such  as 
having  the  contractor  to  provide  two 
accessible  buses,  retrofitting  two  if  its  own 
existing  buses,  or  accelerating  replacement  of 
two  of  its  own  inaccessible  buses  with 
accessible  buses. 

This  rule  applies  the  "stand  in  the  shoes" 
principle  to  transactions  wholly  among 
private  entities  as  well.  For  example,  suppose 
a  taxi  company  (a  private  entity  primarily 
engaged  in  the  business  of  transporting 
people)  contracts  with  a  hotel  to  provide 
airport  shuttle  van  service.  With  respect  to 
that  service,  the  taxi  company  would  be 
subject  to  the  requirements  for  private 
entities  not  primarily  in  the  business  of 
transporting  people,  since  it  would  be 
"standing  in  the  shoes"  of  the  hotel  for  that 
purpose. 

Section  37.25    University  Transportation 
Systems 

Private  university-operated  transportation 
systems  are  subject  to  the  requirements  of 
this  rule  for  private  entities  not  primarily 
engaged  in  the  business  of  transporting 
people.  With  one  important  exception,  public 
university-operated  transportation  systems 
are  subject  to  the  requirements  of  the  rule  for 
public  entities.  The  nature  of  the  systems 
involved — demand-responsive  or  fixed 
route — determines  the  precise  requirements 
involved. 

For  public  university  fixed  route  systems, 
public  entity  requirements  apply.  In  the  case 
of  fixed  route  systems,  the  requirements  for 
commuter  bus  service  would  govern.  This  has 
the  effect  of  requiring  the  acquisition  of 
accessible  vehicles  and  compliance  with 
most  other  provisions  of  the  rule,  but  does 
not  require  the  provision  of  complementary 
paratransit  or  submitting  a  paratransit  plan. 
As  a  result,  private  and  public  imiversities 
will  have  very  similar  obligations  under  the 
rule. 

Section  37.27    Transportation  for 
Elementary  and  Secondary  Education 
Systems 

This  section  restates  the  statutory 
exemption  from  public  entity  requirements 
given  to  public  school  transportation.  This 
extension  also  applies  to  transportation  of 


pre-school  children  to  Head  Start  or  special 
education  programs  which  receive  Federal 
assistance.  It  also  applies  to  arrangements 
permitting  pre-school  children  of  school  bus 
drivers  to  ride  a  school  bus  or  allowing 
teenage  mothers  to  be  transported  to  day 
care  facilities  at  a  school  or  along  a  school 
bus  route  so  that  their  mothers  may  continue 
to  attend  school  (See  H.  Rept.  101-485.  pt.  1  at 
27).  The  situation  for  private  schools  is  more 
complex.  According  to  the  provision,  a 
private  elementary  or  secondary  school's 
transportation  system  is  exempt  from 
coverage  under  this  rule  if  all  three  of  the 
following  conditions  are  met:  (1)  The  school 
receives  Federal  financial  assistance;  (2)  the 
school  is  subject  to  section  504;  and  (3)  the 
school's  transportation  system  provides 
transportation  services  to  individuals  with 
disabilities,  including  wheelchair  users, 
equivalent  to  those  provided  to  individuals 
without  disabilities.  The  test  of  equivalency 
is  the  same  as  that  for  other  private  entities, 
and  is  described  under  §  37.105.  If  the  school 
does  not  meet  all  these  criteria,  then  it  is 
subject  to  the  requirements  of  Part  37  for 
private  entities  not  primarily  engaged  in  the 
business  of  transporting  people. 

The  Department  notes  that,  given  the 
constitutional  law  on  church-state  separation, 
it  is  likely  that  church-affiliated  private 
schools  do  not  receive  Federal  financial 
assistance.  To  the  extent  that  these  schools' 
transportation  systems  are  operated  by 
religious  entities  or  entities  controlled  by 
religious  organizations,  they  are  not  subject 
to  the  ADA  at  all,  so  this  section  does  not 
apply  to  them. 

Section  37.29    Private  Providers  of  Taxi 
Service 

This  section  first  recites  that  providers  of 
taxi  service  are  private  entities  primarily 
engaged  in  the  business  of  transporting 
people  which  provide  demand  responsive 
service.  For  purposes  of  this  section,  other 
transportation  services  that  involve  calling 
for  a  car  and  a  driver  to  take  one  places  (e.g., 
limousine  services,  of  the  kind  that  provide 
luxury  cars  and  chauffeurs  for  senior  proms 
and  analogous  adult  events)  are  regarded  as 
taxi  services. 

Under  the  ADA,  no  private  entity  is 
required  to  purchase  an  accessible 
automobile.  If  a  taxi  company  purchases  a 
larger  vehicle,  like  a  van,  it  is  subject  to  the 
same  rules  as  any  other  private  entity 
primarily  engaged  in  the  business  of 
transporting  people  which  operates  a  demand 
responsive  service.  That  is,  unless  it  is 
already  providing  equivalent  service,  any  van 
it  acquires  must  be  accessible.  Equivalent 
service  is  measured  according  to  the  criteria 
of  §  37.105.  Taxi  companies  are  not  required 
to  acquire  vehicles  other  than  automobiles  to 
add  accessible  vehicles  to  their  fleets. 

Taxi  companies  are  subject  to 
nondiscrimination  obligations.  These 
obligations  mean,  first,  that  a  taxi  service 
may  not  deny  a  ride  to  an  individual  with  a 
disability  who  is  capable  of  using  the  taxi 
vehicles.  It  would  be  discrimination  to  pass 
up  a  passenger  because  he  or  she  was  blind 
or  used  a  wheelchair,  if  the  wheelchair  was 
one  that  could  be  stowed  in  the  cab  and  the 
passenger  could  transfer  to  a  vehicle  seat. 


Nor  could  a  taxi  company  insist  that  a 
wheelchair  user  wait  for  a  lift-equipped  van  if 
the  person  could  use  an  automobile. 

It  would  be  discrimination  for  a  driver  to 
refuse  to  assist  with  stowing  a  wheelchair  in 
the  trunk  (since  taxi  drivers  routinely  assist 
passengers  with  stowing  luggage).  It  would 
be  discrimination  to  charge  a  higher  fee  or 
fare  for  carrying  a  person  with  a  disability 
than  for  carrying  a  non-disabled  passenger, 
or  a  higher  fee  for  stowing  a  wheelchair  than 
for  stowing  a  suitcase.  (Charging  the  same  fee 
for  stowing  a  wheelchair  as  for  stowing  a 
suitcase  would  be  proper,  however.)  The  fact 
that  it  may  take  somewhat  more  time  and 
effort  to  serve  a  person  with  a  disability  than 
another  passenger  does  not  justify 
discriminatory  conduct  with  respect  to 
passengers  with  disabilities. 

Slate  or  local  governments  may  run  user- 
side  subsidy  arrangements  for  the  general 
public  (e.g.,  taxi  voucher  systems  for  senior 
citizens  or  low-income  persons).  Under  the 
DOj  title  II  rule,  these  programs  would  have 
to  meet  "program  accessibility"  requirements, 
which  probably  would  require  that  accessible 
transportation  be  made  available  to  senior 
citizens  or  low-income  persons  with 
disabilities.  This  would  not  directly  require 
private  taxi  providers  who  accept  the 
vouchers  to  purchase  accessible  vehicles 
beyond  the  requirements  of  this  rule, 
however. 

Section  37.31     Vanpools 

This  provision  applies  to  public  vanpool 
systems  the  requirements  for  public  entities 
operating  demand  responsive  systems  for  the 
general  public.  A  public  vanpool  system  is 
one  operated  by  a  public  entity,  or  in  which  a 
public  entity  owns  or  purchases  or  leases  the 
vehicles.  Lesser  degrees  of  public 
involvement  with  an  otherwise  private 
ridesharing  arrangement  (e.g.,  provision  of 
parking  spaces,  HOV  lanes,  coordination  or 
clearinghouse  services)  do  not  convert  a 
private  into  a  public  system. 

The  requirement  for  a  public  vanpool 
system  is  that  it  purchase  or  lease  an 
accessible  vehicle  unless  it  can  demonstrate 
that  it  provides  equivalent  service  to 
individuals  with  disabilities,  including 
individuals  who  use  wheelchairs,  as  it 
provides  to  individuals  without  disabilities. 
For  a  public  vanpool  system,  the  equivalency 
requirement  would  be  met  if  an  accessible 
vehicle  is  made  available  to  and  used  by  a 
vanpool  when  an  individual  with  a  disability 
needs  such  a  vehicle  to  participate.  Public 
vanpool  systems  may  meet  this  requirement 
through  obtaining  a  percentage  of  accessible 
vehicles  that  is  reasonable  in  light  of  demand 
for  them  by  participants,  but  this  is  not 
required,  so  long  as  the  entity  can  respond 
promptly  to  requests  for  participation  in  a 
vanpool  with  the  provision  of  an  accessible 
van  when  needed. 

There  is  no  requirement  for  private 
vanpools,  defined  es  a  voluntary 
arrangement  in  which  the  driver  is 
compensated  only  for  expenses. 

Section  37.33    Airport  Transportation 
Systems 

Fixed  route  transportation  systems 
operated  by  public  airports  are  regarded  by 
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this  section  as  fixed  route  commuter  bus 
systems.  As  such,  shuttles  among  terminals 
and  parking  lots,  connector  systems  among 
the  airport  and  a  limited  number  of  other 
local  destinations  must  acquire  accessible 
buses,  but  are  not  subject  to  complementary 
paratransit  requirements.  (If  a  public  airport 
operates  a  demand  responsive  system  for  the 
general  public,  it  would  be  subject  to  the 
rules  for  demand  responsive  systems  for  the 
general  public.) 

It  should  be  noted  that  this  section  applies 
only  to  transportation  services  that  are 
operated  by  public  airports  themselves  (or  by 
private  contractors  who  stand  in  their  shoes). 
When  a  regular  urban  mass  transit  system 
serves  the  airport,  the  airport  is  simply  one 
portion  of  its  service  area,  treated  for 
purposes  of  this  rule  like  the  rest  of  its 
service  area. 

Virtually  all  airports  are  served  by  taxi 
companies,  who  are  subject  to  §  37.29  at 
airports  as  elsewhere.  In  addition,  many 
airports  are  served  by  jitney  or  shuttle 
systems.  Typically,  these  systems  operate  in 
a  route-deviation  or  similar  variable  mode  in 
which  there  are  passenger-initiated  decisions 
concerning  destinations.  We  view  such 
systems  as  demand  responsive  transportation 
operated  by  private  entities  primarily 
engaged  in  the  business  of  transporting 
people. 

Since  many  of  these  operators  are  small 
businesses,  it  may  be  difficult  for  them  to 
meet  equivalency  requirements  on  their  own 
without  eventually  having  all  or  nearly  all 
accessible  vehicles,  which  could  pose 
economic  problems.  One  suggested  solution 
to  this  problem  is  for  the  operators  serving  a 
given  airport  to  form  a  pool  or  consortium 
arrangement,  in  which  a  number  of  shared 
accessible  vehicles  would  meet  the 
transportations  of  individuals  with 
disabilities.  As  in  other  forms  of 
transportation,  such  an  arrangement  would 
have  to  provide  service  in  a 
nondiscriminatory  way  (e.g.,  in  an  integrated 
setting,  no  higher  fares  for  accessible 
service). 

Section  37.35    Supplemental  Service  for 
Other  Transportation  Modes 

This  section  applies  to  a  number  of 
situations  in  which  an  operator  of  another 
transportation  mode  uses  bus  or  other  service 
to  connect  its  service  with  limited  other 
points. 

One  instance  is  when  an  intercity  railroad 
route  is  set  up  such  that  the  train  stops 
outside  the  major  urban  center  which  is  the 
actual  destination  for  many  passengers. 
Examples  mentioned  to  us  include  bus 
service  run  by  Amtrak  from  a  stop  in 
Columbus,  Wisconsin,  to  downtown 
Madison,  or  from  San  Jose  to  San  Francisco. 
Such  service  is  fixed  route,  from  the  train 
station  to  a  few  points  in  the  metropolitan 
area,  with  a  schedule  keyed  to  the  train 
schedule.  It  would  be  regarded  as  commuter 
bus  service,  meaning  that  accessible  vehicles 
would  have  to  be  acquired  but 
complementary  paratransit  was  not  required. 

Another  instance  is  one  in  which  a 
commuter  rail  operator  uses  fixed  route  bus 
service  as  a  dedicated  connection  to,  or 
extension  of,  its  rail  service.  The  service  may 


go  to  park  and  ride  lots  or  other  destinations 
beyond  the  vicinity  of  the  rail  line.  Again,  this 
service  shares  the  characteristics  of 
commuter  bus  service  that  might  be  used 
even  if  the  rail  line  were  not  present,  and 
does  not  attempt  to  be  a  comprehensive  mass 
transit  bus  service  for  the  area. 

Of  course,  there  may  be  instances  in  which 
a  rail  operator  uses  demand  responsive 
instead  of  fixed  route  service  for  a  purpose  of 
this  kind.  In  that  case,  the  demand  responsive 
system  requirements  of  the  rule  would  apply. 

Private  entities  (i.e.,  those  operating  places 
of  public  accommodation)  may  operate 
similar  systems,  as  when  a  cruise  ship 
operator  provides  a  shuttle  or  connector 
between  an  airport  and  the  dock.  This  service 
is  covered  by  the  rules  governing  private 
entities  not  primarily  engaged  in  the  business 
of  transporting  people.  Fixed  route  or  demand 
responsive  rules  apply,  depending  on  the 
characteristics  of  the  system  involved. 

One  situation  not  explicitly  covered  in  this 
section  concerns  ad  hoc  transportation 
arranged,  for  instance,  by  a  rail  operator 
when  the  train  does  not  wind  up  at  its 
intended  destination.  For  example,  an 
Amtrak  train  bound  for  Philadelphia  may  be 
halted  at  Wilmington  by  a  track  blockage 
between  the  two  cities.  Usually,  the  carrier 
responds  by  providing  bus  service  to  the 
scheduled  destination  or  to  the  next  point 
where  rail  service  can  resume. 

The  service  that  the  carrier  provides  in  this 
situation  is  essentially  a  continuation  by 
other  means  of  its  primary  service.  We  view 
the  obligation  of  the  rail  operator  as  being  to 
ensure  that  all  passengers,  including 
individuals  with  disabilities,  are  provided 
service  to  the  destination  in  a 
nondiscriminatory  manner.  This  includes,  for 
instance,  providing  service  in  the  most 
integrated  setting  appropriate  to  the  needs  of 
the  individual  and  service  that  gets  a 
passenger  with  a  disability  to  the  destination 
as  soon  as  other  passengers. 

Section  37.37    Other  Applications 

The  ADA  specifically  defines  "public 
entity."  Anything  else  is  a  "private  entity." 
The  statute  does  not  include  in  this  definition 
a  private  entity  that  receives  a  subsidy  or 
franchise  from  a  state  or  local  government  or 
is  regulated  by  a  public  entity.  Only  through 
the  definition  of  "operates"  (see  discussion  of 
§  37.23)  do  private  entities'  relationships  to 
public  entities  subject  private  entities  to  the 
requirements  for  public  entities. 
Consequently,  in  deciding  which  provisions 
of  the  rule  to  apply  to  an  entity  in  other  than 
situations  covered  by  §  37.23,  the  nature  of 
the  entity — public  or  private — is 
determinative. 

Transportation  service  provided  by  public 
accommodations  is  viewed  as  being  provided 
by  private  entities  not  primarily  engaged  in 
the  business  of  transporting  people.  Either  the 
provisions  of  this  Part  applicable  to  demand 
responsive  or  fixed  route  systems  apply, 
depending  on  the  nature  of  a  specific  system 
at  a  specific  location.  The  distinction 
between  fixed  route  and  demand  responsive 
systems  is  discussed  in  connection  with  the 
definitions  section  above.  It  is  the 
responsibility  of  each  private  entity,  in  the 
first  instance,  to  assess  the  nature  of  each 


transportation  system  on  a  case-by-case 
basis  and  determine  the  applicable  rules. 

On  the  other  hand,  conveyances  used  for 
recreational  purposes,  such  as  amusement 
park  rides,  ski  lifts,  or  historic  rail  cars  or 
trolleys  operated  in  museum  settings,  are  not 
viewed  as  transportation  under  this  rule  at 
all.  Other  conveyances  may  fit  into  this 
category  as  well. 

The  criterion  for  determining  what 
requirements  apply  is  whether  the 
conveyances  are  primarily  an  aspect  of  the 
recreational  experience  itself  or  a  means  of 
getting  from  Point  A  to  Point  B.  At  a  theme 
park,  for  instance,  a  large  roller  coaster 
(though  a  "train"  of  cars  on  a  track)  is  a 
public  accommodation  not  subject  to  this 
rule;  the  tram  that  transports  the  paying 
customers  around  the  park,  with  a  stop  at  the 
roller  coaster,  is  a  transportation  system 
subject  to  the  "private,  not  primarily" 
provisions  of  this  part. 

Employer-provided  transportation  for 
employees  is  not  covered  by  this  Part,  but  by 
EEOC  rules  under  title  I  of  the  ADA.  (Public 
enfities  are  also  subject  to  DOJ's  title  II  rules 
with  respect  to  employment.)  This  exclusion 
from  part  37  applies  to  transportation 
services  provided  by  an  employer  (whether 
access  to  motor  pool  vehicles,  parking 
shuttles,  employer-sponsored  van  pools)  that 
is  made  available  solely  to  its  own 
employees.  If  an  employer  provides  service  to 
its  own  employees  and  other  persons,  such  as 
workers  of  other  employers  or  customers,  it 
would  be  subject  to  the  requirements  of  this 
Part  from  private  entities  not  primarily 
engaged  in  the  business  of  transporting 
people  or  public  entities,  as  applicable. 

The  rule  looks  to  the  private  entity  actually 
providing  the  transportation  service  in 
question  in  determining  whether  the  "private, 
primarily"  or  "private,  not  primarily"  rules 
apply.  For  example.  Conglomerate.  Inc..  owns 
a  variety  of  agribusiness,  petrochemical, 
weapons  system  production,  and  fast  food 
corporations.  One  of  its  many  subsidiaries, 
,Green  Tours,  Inc.,  provides  charter  bus 
service  for  people  who  want  to  view  National 
Parks,  old-growth  forests,  and  other 
environmentally  significant  places.  It  is 
probably  impossible  to  say  in  what  business 
Conglomerate,  Inc.  is  primarily  engaged,  but 
it  clearly  is  not  transporting  people.  Green 
Tours,  Inc..  on  the  other  hand,  is  clearly 
primarily  engaged  in  the  business  of 
transporting  people,  and  the  rule  treats  it  as 
such. 

On  the  other  hand,  when  operating  a 
transportation  service  off  to  the  side  of  to  the 
main  business  of  a  public  accommodation 
(e.g.,  a  hotel  shuttle),  the  entity  as  a  whole 
would  be  considered.  Even  if  some  dedicated 
employees  are  used  to  provide  the  service, 
shuttles  and  other  systems  provided  as  a 
means  of  getting  to,  from,  or  around  a  public 
accommodation  remain  solidly  in  the 
"private,  not  primarily"  category. 

Subpart  C — Transportation  Facilities 

Section  37.41     Construction  of 
Transportation  Facilities  by  Public  Entities 

Section  37.41  contains  the  genera] 
requirement  that  all  new  facilities 
constructed  after  January  25.  1992,  be 
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accessible  to  and  usable  by  individuals  with 
disabilities.  This  provision  tracks  the  statute 
closely,  and  is  analogous  to  a  provision  in  the 
DOJ  regulations  for  private  entities.  Section 
226  of  the  ADA  provides  little  discretion  in 
this  requirement. 

The  requirement  is  keyed  to  construction 
vtfhich  "begins"  after  January  25. 1992.  The 
regulation  defines  "begin"  to  mean  when  a 
notice  to  proceed  order  has  been  issued.  This 
term  has  a  standard  meaning  in  the 
construction  industry,  as  an  instruction  to  the 
contractor  to  proceed  with  the  work. 

Questions  have  been  raised  concerning 
which  standards  apply  before  January  26, 
1992.  There  are  Federal  requirements  that 
apply  to  all  recipients  of  federal  money, 
depending  on  the  circumstances. 

First,  if  an  entity  is  a  Federal  recipient  and 
uses  Federal  dollars  to  construct  the  facility, 
regulations  implementing  section  504  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C.  794). 
require  the  recipient  to  comply  with  the 
Uniform  Federal  AccessibiHty  Standards. 

Second,  since  the  Civil  Rights  Restoration 
Act  of  1987  (Pub.  L.  100-259),  an  operation  of 
a  recipient  of  federal  funds  would  also  have 
to  comply  with  section  504.  even  though  the 
activity  was  not  paid  for  with  Federal  funds. 
Thus,  the  Uniform  Federal  Accessibility 
Standards  would  apply  to  this  construction 
as  well. 

As  mentioned  above,  the  Department 
intends,  in  the  period  before  January  26, 1991, 
to  view  compliance  with  section  504  in  light 
of  compliance  with  ADA  requirements  (this 
point  applies  to  alterations  as  well  as  new 
construction).  Consequently,  in  reviewing 
requests  for  grants,  contract  approvals, 
exemptions,  etc.,  (whether  with  respect  to 
ongoing  projects  or  new,  experimental,  or 
one-time  efforts),  the  Department  will,  as  a 
policy  matter,  seek  to  ensure  compliance  with 
ADA  standards. 

Section  37.43    Alteration  of  Transportation 
Facilities  by  Public  Entities 

This  section  sets  out  the  accessibility 
requirements  that  apply  when  a  public  entity 
undertakes  an  alteration  of  an  existing 
facility.  In  general,  the  section  requires  that 
any  alteration,  to  the  maximum  extent 
feasible,  results  in  the  altered  area  being 
accessible  to  and  usable  by  individuals  with 
disabilities,  including  persons  who  use 
wheelchairs.  The  provisions  follow  closely 
those  adopted  by  the  DOJ,  in  its  regulations 
implementing  title  III  of  the  ADA. 

The  section  requires  specific  activities 
whenever  an  alteration  of  an  existing  facility 
is  undertaken. 

First,  if  the  alteration  is  made  to  a  primary 
function  area,  (or  access  to  an  area 
containing  a  primary  function),  the  entity 
shall  make  the  alteration  in  such  a  way  as  to 
ensure  that  the  path  of  travel  to  the  altered 
area  and  the  restrooms.  telephones  and 
drinking  fountains  servicing  the  altered  area 
are  readily  accessible  to  and  usable  by 
individuals  with  disabilities,  including 
individuals  who  use  wheelchairs. 

Second,  alterations  to  drinking  fountains, 
telephones,  and  restrooms  do  not  have  to  be 
completed  if  the  cost  and  scope  of  making 
them  accessible  is  disproportionate. 

Third,  the  requirement  goes  into  effect  for 
alterations  begun  after  January  25,  1992. 


Fourth,  the  term  "maximum  extent 
feasible"  means  that  all  changes  that  are 
possible  must  be  made.  The  requirement  to 
make  changes  to  the  maximum  extent 
feasible  derives  from  clear  legislative  history. 
The  Senate  Report  states — 

The  phrase  "to  the  maximum  extent 
feasible"  has  been  included  to  allow  for  the 
occasional  case  in  which  the  nature  of  an 
existing  facility  is  such  as  to  make  it  virtually 
impossible  to  renovate  the  building  in  a 
manner  that  results  in  its  being  entirely 
accessible  to  and  usable  by  individuals  with 
disabilities.  In  all  such  cases,  however,  the 
alteration  should  provide  the  maximum 
amount  of  physical  accessibility  feasible. 

Thus,  for  example  the  term  "to  the 
maximum  extent  feasible"  should  be 
construed  as  not  requiring  entities  to  make 
building  alterations  that  have  little  likelihood 
of  being  accomplished  without  removing  or 
altering  a  load-bearing  structural  member 
unless  the  load-bearing  structural  member  is 
othervirise  being  removed  or  altered  as  part  of 
the  alteration.  (S.  Kept.  101-116,  at  68). 

Fifth,  primary  function  means  a  major 
activity  for  which  the  facility  is  intended. 
Primary  function  areas  include  waiting  areas, 
ticket  purchase  and  collection  areas,  train  or 
bus  platforms,  baggage  checking  and  return 
areas,  and  employment  areas  (with  some 
exceptions  stated  in  the  rule,  for  areas  used 
by  service  personnel  that  are  very  difficult  to 
access). 

Sixth,  "path  of  travel"  means  a  continuous, 
unobstructed  way  of  pedestrian  passage  by 
means  of  which  the  altered  area  may  be 
approached,  entered,  and  exited,  and  which 
connects  the  altered  area  with  an  exterior 
approach  and  includes  restrooms,  telephones, 
and  drinking  fountains  serving  the  altered 
area.  If  changes  to  the  path  of  travel  are 
disproportionate,  then  only  those  changes 
which  are  not  disproportionate  are  to  be 
completed. 

Seven,  the  final  rule  specifies  that  costs 
exceeding  20  percent  would  be 
disproportionate.  This  is  consistent  with  the 
DOJ.  In  determining  costs,  the  Department 
intends  costs  to  be  based  on  changes  to  the 
passenger  service  area  that  is  scheduled  for 
alteration. 

Finally,  the  Department  has  defined  the 
term  "begin",  in  the  context  of  begin  an 
alteration  that  is  subject  to  the  alteration 
provision  to  mean  when  a  notice  to  proceed 
or  work  order  is  issued.  Two  terms  are  used 
(instead  of  only  notice  to  proceed  in  the 
context  of  new  construction)  because  many 
alterations  may  be  carried  out  by  the  entity 
itself,  in  which  case  the  only  triggering  event 
would  be  a  work  order  or  similar 
authorization  to  begin. 

In  looking  at  facility  concepts  like 
"disproportionality"  and  "to  the  maximum 
extent  feasible,"  the  Department  will 
consider  any  expenses  related  to 
accessibility  for  passengers.  It  is  not  relevant 
to  consider  non-passenger  related 
improvements  (e.g.,  installing  a  new  track 
bed)  or  to  permit  "gold-plating"  (attributing  to 
accessibility  costs  the  expense  of  non-related 
improvements,  such  as  charging  to 
accessibility  costs  the  price  of  a  whole  new 
door,  when  only  adding  a  new  handle  to  the 
old  door  was  needed  for  accessibility). 


Section  37.47    Key  Stations  in  Light  and 
Rapid  Rail  Systems 

Section  37.51    Key  Stations  in  Commuter 
Rail  Systems 

These  sections  require  that  key  stations  in 
light,  rapid,  and  commuter  rail  systems  be 
made  accessible  as  soon  as  practicable,  but 
no  later  than  July  26, 1993.  Being  made 
accessible,  for  this  purpose,  means  complying 
with  the  applicable  provisions  of  appendix  A 
to  this  part.  "As  soon  as  practicable"  means 
that,  if  modification  can  be  made  before  July 
26,  1993,  they  must  be.  A  rail  operator  that 
failed  to  make  a  station  accessible  by  July 
1993  would  be  in  noncompliance  with  the 
ADA  and  this  rule,  except  in  a  case  where  an 
extension  of  time  had  been  granted. 

What  is  a  key  station?  A  key  station  is  one 
designated  as  such  by  the  commuter 
authority  or  light/rapid  rail  operator,  through 
the  planning  process  and  public  participation 
process  set  forth  in  this  section.  The  five 
criteria  listed  in  the  regulation  are  intended 
to  guide  the  selection  process  but,  while  the 
entity  must  take  these  criteria  into  account 
(and  this  consideration  must  be  reflected  in 
the  planning  process  and  documents),  they 
are  not  mandatory  selection  standards.  That 
is,  it  is  not  required  that  every  station  that 
meets  one  of  the  criteria  be  designated  as  a 
key  station.  Since  the  criteria  are  not 
mandatory  selection  standards,  the 
understanding  of  their  terms  is  also  a  matter 
appropriately  left  to  the  planning  process.  A 
tight,  legalistic  definition  is  not  necessary  in 
the  context  of  factors  intended  for 
consideration.  For  instance,  what  constitutes 
a  major  activity  center  or  how  close  a  station 
needs  to  be  to  another  station  to  not  be 
designated  as  key  depend  largely  on  local 
factors  that  it  would  not  be  reasonable  to 
specify  in  this  rule. 

Given  the  wide  discretion  permitted  to  rail 
operators  in  identifying  key  stations,  there 
would  be  no  objection  to  identifying  as  a  key 
station  a  new  (presumably  accessible)  station 
now  under  construction.  Doing  so  would 
involve  consideration  of  the  key  station 
criteria  and  would  be  subject  to  the  planning/ 
public  participation  process. 

If  an  extension  to  a  rail  system  (e.g.,  a 
commuter  system)  is  made,  such  that  the 
system  comes  to  include  existing  inaccessible 
stations  that  have  not  previously  been  part  of 
the  system,  the  Department  construes  the 
ADA  to  require  application  of  key  station 
accessibility  in  such  a  situation.  The  same 
would  be  true  for  a  new  start  commuter  rail 
system  that  began  operations  using  existing 
stations.  Key  station  planning,  designation  of 
key  stations,  and  with  being  consistent  with 
the  ADA  would  be  required.  The  Department 
would  work  with  the  commuter  authority 
involved  on  a  case-by-case  basis  to 
determine  applicable  time  limits  for 
accessibility,  consistent  with  the  time  frames 
of  the  ADA. 

The  entity  must  develop  a  compliance  plan, 
subject  to  the  public  participation  and 
planning  process  set  forth  in  paragraph  (d)  of 
each  of  these  sections.  Note  that  this  plan 
must  be  completed  by  July  26,  1992,  not 
January  26,  1992,  as  in  the  case  of  paratransit 
plans.  The  key  station  plans  must  be 
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submitted  to  UMTA  at  that  time.  (The  statute 
does  not  require  UMTA  approval  of  the 
plans,  however.). 

A  rail  operator  may  request  an  extension  of 
the  July  1993  completion  deadline  for 
accessibility  modifications  to  one  or  more 
key  stations.  The  extension  for  light  and 
rapid  rail  stations  can  be  up  to  July  2020, 
though  two  thirds  of  the  key  stations  (per  the 
legislative  history  of  the  statute,  selected  in  a 
way  to  maximize  accessibility  to  the  whole 
system)  must  be  accessible  by  July  2010. 

Commuter  rail  stations  can  be  extended  up 
to  July  2010. 

Requests  for  extension  of  time  must  be 
submitted  by  July  26, 1992.  UMTA  will  review 
the  requests  on  a  station-by-station  basis 
according  to  the  statutory  criterion,  which  is 
whether  making  the  station  accessible 
requires  extraordinarily  expensive 
alterations.  An  extraordinarily  expensive 
alteration  is  raising  the  entire  platform, 
installing  an  elevator,  or  making  another 
alteration  of  similar  cost  and  magnitude.  If 
another  means  of  making  a  station  accessible 
(e.g.,  installation  of  a  mini-high  platform  in  a 
station  where  it  is  not  necessary  to  install  an 
elevator  for  to  provide  access  to  the  platform 
for  wheelchair  users),  then  an  extension  can 
be  granted  only  if  the  rail  operator  shows 
that  the  cost  and  magnitude  of  the  alteration 
is  similar  in  to  that  of  an  elevator  installation 
or  platform  raising. 

The  rule  does  not  include  a  specific 
deadline  for  UMTA  consideration  of  an 
extension  request.  However,  since  we  are 
aware  that,  in  the  absence  of  an  extension 
request,  accessibility  must  be  completed  by 
July  1993,  we  will  endeavor  to  complete 
review  of  plans  as  soon  as  possible,  to  give 
as  much  lead  time  as  possible  to  local 
planning  and  implementation  efforts. 

Once  an  extension  is  granted,  the 
extension  applies  to  all  accessibility 
modifications  in  the  station.  However,  the 
rail  operator  should  not  delay  non- 
extraordinarily  expensive  modifications  to 
the  station.  The  key  station  plan  and  any 
extension  request  should  include  a  schedule 
for  phasing  in  non-extraordinarily  expensive 
modifications  to  the  station.  For  example, 
even  if  a  key  station  is  not  going  to  be 
accessible  to  wheelchair  users  for  15  years, 
pending  the  installation  of  an  elevator,  the 
rail  operator  can  improve  its  accessibility  to 
persons  with  visual  impairments  by  installing 
tactile  strips. 

An  extension  cannot  be  granted  except  for 
a  particular  station  which  needs  an 
extraordinarily  expensive  modification.  An 
extension  cannot  be  granted  non- 
extraordinarily  expensive  changes  to  Station 
B  because  the  extraordinarily  expensive 
changes  to  Station  A  will  absorb  many 
resources.  Non-extraordinarily  expensive 
changes,  however  costly  considered 
collectively  for  a  system,  are  not,  under  the 
statute,  grounds  for  granting  an  extension  to 
one  or  more  stations  or  the  whole  system. 
Only  particular  stations  where  an 
extraordinarily  expensive  modification  must 
be  made  qualify  for  extensions. 

The  UMTA  Administrator  can  approve, 
modify,  or  disapprove  any  request  for  an 
extension.  For  example,  it  is  not  a  forgone 
conclusion  that  a  situation  for  which  an 


extension  is  granted  will  have  the  maximum 
possible  extension  granted.  If  it  appears  that 
the  rail  operator  can  make  some  stations 
accessible  sooner,  UMTA  can  grant  an 
extension  for  a  shorter  period  (e.g.,  2005  for  a 
particular  station  rather  than  2010), 

Section  37.49  Designation  of  Responsible 
Person(s)  for  Intercity  and  Commuter  Rail 
Stations 

This  section  sets  forth  a  mechanism  for 
determining  who  bears  the  legal  and  financial 
responsibility  for  accessibility  modifications 
to  a  commuter  and/or  intercity  rail  station. 
The  final  provision  of  the  section  is  the  most 
important.  It  authorizes  all  concerned  parties 
to  come  to  their  own  agreement  concerning 
the  allocation  of  responsibility.  Such  an 
agreement  can  allocate  responsibility  in  any 
way  acceptable  to  the  parties.  The 
Department  strongly  encourages  parties  to 
come  to  such  an  agreement. 

In  the  absence  of  such  an  agreement,  a 
statutory/regulatory  scheme  allocates 
responsibility.  In  the  first,  and  simplest, 
situation  posed  by  the  statute,  a  single  public 
entity  owns  more  than  50  percent  of  the 
station.  In  this  case,  the  public  entity  is  the 
responsible  person  and  nobody  else  is 
required  to  bear  any  of  the  responsibility. 

In  the  second  situation,  a  private  entity 
owns  more  than  50  percent  of  the  station.  The 
private  entity  need  not  bear  any  of  the 
responsibility  for  making  the  station 
accessible.  A  public  entity  owner  of  the 
station,  who  does  not  operate  passenger 
railroad  service  through  the  station,  is  not 
required  to  bear  any  of  the  responsibility  for 
making  the  station  accessible.  The  total 
responsibility  is  divided  between  passenger 
railroads  operating  service  through  the 
station,  on  the  basis  of  respective  passenger 
boardings.  If  there  is  only  one  railroad 
operating  service  through  the  station,  it  bears 
the  total  responsibility. 

The  Department  believes  that  reference  to 
passenger  boardings  is  the  most  equitable 
way  of  dividing  responsibility  among 
railroads,  since  the  number  of  people  drawn 
to  the  station  by  each  is  likely  to  reflect  "cost 
causation"  quite  closely.  The  Department 
notes,  however,  that,  as  passenger  boarding 
percentages  change  over  time,  the  portion  of 
responsibility  assigned  to  each  party  also 
may  change.  Station  modifications  may 
involve  long-term  capital  investment  and 
planning,  while  passenger  boarding 
percentages  are  more  volatile.  Some  railroads 
may  stop  serving  a  station,  while  others  may 
begin  service,  during  the  period  of  time 
before  modifications  to  the  station  are 
complete.  To  help  accommodate  such 
situations,  the  rule  refers  to  passenger 
boardings  "over  the  entire  period  during 
which  the  station  is  made  accessible." 

This  language  is  intended  to  emphasize 
that  as  circumstances  change,  the  parties 
involved  have  the  responsibility  to  adjust 
their  arrangements  for  cost  sharing.  For 
example,  suppose  Railroad  A  has  30  percent 
of  the  passenger  boardings  in  year  1,  but  by 
year  10  has  60  percent  of  the  boardings.  It 
would  not  be  fair  for  Railroad  A  to  pay  only 
30  percent  of  the  costs  of  station 
modifications  occurring  in  later  years. 
Ultimately,  the  total  cost  burden  for 


modifying  the  station  over  (for  example)  20 
years  would  be  allocated  on  the  share  of  the 
total  number  or  boardings  attributable  to 
each  railroad  over  the  whole  20  year  period, 
in  order  to  avoid  such  unfairness. 

The  third,  and  most  complicated,  situation 
is  one  in  which  no  party  owns  50  percent  of 
the  station.  For  example,  consider  the 
following  hypothetical  situation: 


Party 

Ownerstiip 
percentage 

BoaTdlngs 
percentage 

Private  freigtit  RR 

40 
30 

0 

30 

0 

0 

Citv                

0 

Amtrak         

25 

Commuter  A 

50 

Commuter  B 

25 

The  private  freight  railroad  drops  out  of  the 
calculation  of  who  is  responsible.  All  of  the 
responsibility  would  be  allocated  among  four 
public  entities:  the  city  (a  public  entity  who 
does  not  operate  railroad  service).  Amtrak, 
and  the  two  commuter  railroads.  Half  the 
responsibility  would  go  to  public  entity 
owners  of  the  station  (whether  or  not  they 
are  railroads  who  run  passenger  service 
through  the  station).  The  other  half  of  the 
responsibility  would  go  to  railroads  who  run 
passenger  service  through  the  station 
(whether  or  not  they  are  station  owners). 

On  the  owmership  side  of  the  equation,  the 
city  and  Commuter  A  each  owm  half  of  that 
portion  of  the  station  that  is  not  owned  by  the 
private  freight  railroad.  Therefore,  the  two 
parties  divide  up  the  ownership  half  of  the 
responsibility  equally.  Based  on  their 
ovirnership  interest,  each  of  these  two  parties 
bears  25  percent  of  the  responsibility  for  the 
entire  station.  Note  that,  should  ownership 
percentages  or  owmers  change  over  the 
period  during  which  the  station  is  to  be  made 
accessible,  these  percentages  may  change.  It 
is  ownership  percentage  over  this  entire 
period  that  ultimately  determines  the 
percentage  of  responsibility. 

On  the  passenger  rail  operations  side  of  the 
equation.  50  percent  of  passenger  boardings 
are  attributable  to  Commuter  A  and  25 
percent  each  to  Commuter  B  and  Amtrak. 
Therefore,  half  of  this  portion  of  the 
responsibility  belongs  to  Commuter  A.  while 
a  quarter  share  each  goes  to  the  other 
railroads.  This  means  that,  based  on 
passenger  boardings.  25  percent  of  the 
responsibility  goes  to  Commuter  A.  12.5 
percent  to  Commuter  B.  and  12.5  percent  to 
Amtrak.  Again,  it  is  the  proportion  of 
passenger  boardings  over  the  entire  length  of 
the  period  during  which  the  station  is  made 
accessible  that  ultimately  determines  the 
percentage  of  responsibility. 

In  this  hypothetical.  Commuter  A  is 
responsible  for  a  total  of  50  percent  of  the 
responsibility  for  the  station.  Commuter  A  is 
responsible  for  25  percent  of  the 
responsibility  because  of  its  role  as  a  station 
owner  and  another  25  percent  because  of  its 
operation  of  passenger  rail  service  through 
the  station. 

The  Department  recognizes  that  there  will 
be  situations  in  which  application  of  this 
scheme  will  be  difficult  (e.g..  involving 
problems  with  multiple  owners  of  a  station 
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whose  ownership  percentages  may  be 
difficult  to  ascertain).  The  Department  again 
emphasizes  that  agreement  among  the  parties 
is  the  best  way  of  resolving  these  problems, 
but  we  are  willing  to  work  with  the  parties  to 
ensure  a  solution  consistent  with  this  rule. 

Section  37.53    Exception  for  New  York  and 
Philadelphia 

Consistent  with  the  legislative  history  of 
the  ADA,  this  section  formally  recognizes  the 
selection  of  key  stations  in  two  identified 
litigation  settlement  agreements  in  New  York 
and  Philadelphia  as  in  compliance  with  the 
ADA.  Consequently,  the  entities  involved  can 
limit  their  key  station  planning  process  to 
issues  concerning  the  timing  of  key  station 
accessibihty.  The  section  references  also 
§  37.9,  which  provides  that  key  station 
accessibility  alterations  which  have  already 
been  made,  or  which  are  begun  before 
January  26,  1992,  and  which  conform  to 
specified  prior  standards,  do  not  have  to  be 
re-modified.  On  the  other  hand,  alterations 
begun  after  January  25,  1992  (including 
forthcoming  key  station  modifications  under 
the  New  York  and  Philadelphia  agreements), 
must  meet  the  requirements  of  appendix  A  to 
this  part. 

This  is  an  exception  only  for  the  two 
specified  agreements.  There  are  no  situations 
in  which  other  cities  can  take  advantage  of 
this  provision.  Nor  are  the  provisions  of  the 
two  agreements  normative  for  other  cities. 
Other  cities  must  do  their  own  planning,  with 
involvement  from  local  citizens,  and  cannot 
rely  on  agreements  unique  to  New  York  and 
Philadelphia  to  determine  the  appropriate 
number  of  percentage  of  key  stations  or  other 
matters. 

Section  37.57    Required  Cooperation 

This  section  implements  §  242(e)(2)(C)  of 
the  ADA,  which  treats  as  discrimination  a 
failure,  by  an  owner  or  person  in  control  of 
an  intercity  rail  station,  to  provide 
reasonable  cooperation  to  the  responsible 
persons'  efforts  to  comply  with  accessibility 
requirements.  For  example,  the  imposition  by 
the  owner  of  an  unreasonable  insurance  bond 
from  the  responsible  person  as  a  condition  of 
making  accessibility  modifications  would 
violate  this  requirement.  See  H.  Rept.  101-485 
at  53. 

The  statute  also  provides  that  failure  of  the 
owner  or  person  in  control  to  cooperate  does 
not  create  a  defense  to  a  discrimination  suit 
against  the  responsible  person,  but  the 
responsible  person  would  have  a  third  party 
action  against  the  uncooperative  owner  or 
person  in  control.  The  rule  does  not  restate 
this  portion  of  the  statute  in  the  regulation, 
since  it  would  be  implemented  by  the  courts 
if  such  an  action  is  brought.  Since 
cooperation  is  also  a  regulatory  requirement, 
however,  the  Department  could  entertain  a 
section  504  complaint  against  a  recipient  of 
Federal  funds  who  failed  to  cooperate. 

The  House  Energy  and  Commerce 
Committee  provided  as  an  example  of  an 
action  under  this  provision  a  situation  in 
which  a  failure  to  cooperate  leads  to  a 
construction  delay,  which  in  turn  leads  to  a 
lawsuit  by  an  individual  with  disabilities 
against  the  responsible  person  for  missing  an 
accessibility  deadline.  The  responsible 


person  could  not  use  the  lack  of  cooperation 
as  a  defense  in  the  lawsuit,  but  the 
uncooperative  party  could  be  made  to 
indemnify  the  responsible  person  for 
damages  awarded  the  plaintiff.  Also,  a 
responsible  person  could  obtain  an  injunction 
to  force  the  recalcitrant  owner  or  controller 
of  the  station  to  permit  accessibility  work  to 
proceed.  [Id.) 

This  provision  does  not  appear  to  be 
intended  to  permit  a  responsible  person  to 
seek  contribution  for  a  portion  of  the  cost  of 
accessibility  work  from  a  party  involved  with 
the  station  whom  the  statute  and  §  37.49  do 
not  identify  as  a  responsible  person.  It  simply 
provides  a  remedy  for  a  situation  in  which 
someone  impedes  the  responsible  person's 
efforts  fo  comply  with  accessibility 
obligations. 

Section  37.59    Differences  in  Accessibility 
Completion  Date  Requirements 

Portions  of  the  same  station  may  have 
different  accessibility  completion  date 
requirements,  both  as  the  result  of  different 
statutory  time  frames  for  different  kinds  of 
stations  and  individual  decisions  made  on 
requests  for  extension.  The  principle  at  work 
in  responding  to  such  situations  is  that  if  part 
of  a  station  may  be  made  accessible  after 
another  part,  the  "late"  part  of  the  work 
should  not  get  in  the  way  of  people's  use  of 
modifications  resulting  from  the  "early"  part. 

For  example,  the  commuter  part  of  a 
station  may  have  to  be  made  accessible  by 
July  1993  (e.g.,  there  is  no  need  to  install  an 
elevator,  and  platform  accessibility  can  be 
achieved  by  use  of  a  relatively  inexpensive 
mini-high  platform).  The  Amtrak  portion  of 
the  same  station,  by  statute,  is  required  to  be 
accessible  as  soon  as  practicable,  but  no 
later  than  July  2010.  If  there  is  a  common 
entrance  to  the  station,  that  commuter  rail 
passengers  and  Amtrak  passengers  both  use, 
or  a  common  ticket  counter,  it  would  have  to 
be  accessible  by  July  1993.  If  there  were  a 
waiting  room  used  by  Amtrak  passengers  but 
not  commuter  passengers  (who  typically 
stand  and  wait  on  the  platform  at  this 
station),  it  would  not  have  to  be  accessible 
by  July  1993,  but  if  the  path  from  the  common 
entrance  to  the  commuter  platform  went 
through  the  waiting  room,  the  path  would 
have  to  be  an  accessible  path  by  July  1993. 

Section  37.61    Public  Transportation 
Programs  and  Activities  in  Existing  Facilities 

This  section  implements  section  228(a)  of 
the  ADA  and  establishes  the  general 
requirement  tor  entities  to  operate  their 
transportation  facilities  in  a  manner  that, 
when  viewed  in  its  entirety,  is  accessible  to 
and  usable  by  individuals  with  disabilities. 
The  section  clearly  excludes  from  this 
requirement  access  by  persons  in 
wheelchairs,  unless  these  changes  would  be 
necessitated  by  the  alterations  or  key  station 
provisions. 

This  provision  is  intended  to  cover 
activities  and  programs  of  an  entity  that  do 
not  rise  to  the  level  of  alteration.  Even  if  an 
entity  is  not  making  alterations  to  a  facility,  it 
has  a  responsibility  to  conduct  its  program  in 
an  accessible  manner.  Examples  of  possible 
activities  include  user  friendly  farecards, 
schedules,  of  edge  detection  on  rail  platforms. 


adequate  lighting,  telecommunication  display 
devices  (TDDs)  or  text  telephones,  and  other 
accommodations  for  use  by  persons  with 
speech  and  hearing  impairments,  signage  for 
people  with  visual  impairments,  continuous 
pathways  for  persons  with  visual  and 
ambulatory  impairments,  and  public  address 
systems  and  clocks. 

The  Department  did  not  prescribe  one  list 
of  things  that  would  be  appropriate  for  all 
stations.  For  example,  we  believe  that  tactile 
strips  are  a  valuable  addition  to  platforms 
which  have  drop-offs.  We  also  believe  that 
most  larger  systems,  to  the  extent  they 
publish  schedules,  should  make  those 
schedules  readily  available  in  alternative 
formats.  We  encourage  entities  to  find  this 
another  area  which  benefits  from  its 
commitment  to  far-reaching  public 
participation  efforts. 

Subpart  D — Acquisition  of  Accessible 
Vehicles  by  Public  Entities 

Section  37.71    Purchase  or  Lease  of  New 
Non-Rail  Vehicles  by  Public  Entities 
Operating  Fixed  Route  Systems 

This  section  sets  out  the  basic  acquisition 
requirements  for  a  public  entity  purchasing  a 
new  vehicle.  Generally,  the  section  requires 
any  public  entity  who  purchases  or  leases  a 
new  vehicle  to  acquire  an  accessible  vehicle. 
There  is  a  waiver  provision  if  lifts  are 
unavailable  and  these  provisions  track  the 
conditions  in  the  ADA.  One  statutory 
condition,  that  the  public  entity  has  made  a 
good  faith  effort  to  locate  a  qualified 
manufacturer  to  supply  the  lifts,  presumes  a 
direct  relationship  between  the  transit 
provider  and  the  lift  manufacturer.  In  fact,  it 
is  the  bus  manufacturer,  rather  than  the 
transit  provider  directly,  who  would  have  the 
task  of  looking  for  a  supplier  of  lifts  to  meet 
the  transit  provider's  specifications.  The  task 
must  still  be  performed,  but  the  regulation 
does  not  require  the  transit  provider  to  obtain 
actual  information  about  available  lifts. 
Rather  the  bus  manufacturer  obtains  the 
information  and  provides  this  assurance  to 
the  entity  applying  for  the  waiver,  and  the 
entity  may  rely  on  this  representation.  More 
specifically,  the  regulation  requires  that  each 
waiver  request  must  include  a  copy  of  the 
written  solicitation  (showing  that  it  requested 
lift-equipped  vehicles)  and  written  responses 
from  lift  manufacturers  to  the  vehicle 
manufacturer  documenting  their  inability  to 
provide  the  lifts.  The  information  from  the  lift 
manufacturer  must  also  include  when  the  lifts 
will  be  available. 

In  addition,  the  waiver  request  must 
include  copies  of  advertisements  in  trade 
publications  and  inquiries  to  trade 
associations  seeking  lifts  for  the  buses.  The 
public  entity  also  must  include  a  full 
justification  for  the  assertion  that  a  delay  in 
the  bus  procurement  sufficient  to  obtain  a  lift- 
equipped  bus  would  significantly  impair 
transportation  services  in  the  community. 
There  is  no  length  of  time  that  would  be  a  per 
se  delay  constituting  a  "significant 
impairment".  It  will  be  more  difficult  to 
obtain  a  waiver  if  a  relatively  short  rather 
than  relatively  lengthy  delay  is  involved.  A 
showing  of  timetables,  absent  a  showing  of 
significant  impairment  of  actual  transit 
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services,  would  not  form  a  basis  for  granting 
a  waiver. 

Any  waiver  granted  by  the  Department 
under  this  provision  will  be  a  conditional 
waiver.  The  conditions  are  intended  to 
ensure  that  the  waiver  provision  does  not 
create  a  loophole  in  the  accessible  vehicle 
acquisition  requirement  that  Congress 
intended  to  impose.  The  ADA  requires  a 
waiver  to  be  limited  in  duration  and  the  rule 
requires  a  termination  date  to  be  included. 
The  date  will  be  established  on  the  basis  of 
the  information  the  Department  receives 
concerning  the  availability  of  lifts  in  the 
waiver  request  and  elsewhere.  In  addition,  so 
that  a  waiver  does  not  become  open-ended,  it 
will  apply  only  to  a  particular  procurement.  If 
a  transit  agency  wants  a  waiver  for  a 
subsequent  delivery  of  buses  in  the 
procurement,  or  another  procurement 
entirely,  it  will  have  to  make  a  separate 
waiver  request. 

For  example,  if  a  particular  order  of  buses 
is  dehvered  over  a  period  of  time,  each 
delivery  would  be  the  potential  subject  of  a 
waiver  request.  First,  the  entity  would 
request  a  waiver  for  the  first  shipment  of 
buses.  If  all  of  the  conditions  are  met,  the 
waiver  would  be  granted,  with  a  date 
specified  to  coincide  with  the  due  date  of  the 
lifts.  When  the  lifts  become  available  those 
buses  would  have  to  be  retrofitted  with  the 
lifts.  A  subsequent  delivery  of  buses — on  the 
same  order — would  have  to  receive  its  own 
waiver,  subject  to  the  same  conditions  and 
specifications  of  the  first  waiver. 

The  purpose  of  the  waiver,  as  the 
Department  construes  it,  is  to  address  a 
situation  in  which  (because  of  a  sudden 
increase  in  the  number  of  lift-equipped  buses 
requested)  lift  manufacturers  are  unable  to 
produce  enough  lifts  to  meet  the  demand  in  a 
timely  fashion. 

Section  37.73    Purchase  or  Lease  of  Used 
Non-Rail  Vehicles  by  Public  Entities 
Operating  a  Fixed  Route  System 

The  basic  rule  is  that  an  acquisition  of  a 
used  vehicle  would  have  to  be  for  an 
accessible  vehicle. 

There  is  an  exception,  however,  for 
situations  in  which  the  transit  provider 
makes  a  good  faith  effort  to  obtain  accessible 
used  vehicles  but  does  not  succeed  in  finding 
them.  The  ADA  requires  transit  agencies  to 
purchase  accessible  used  vehicles,  providing 
a  "demonstrated  good  faith  efforts"  exception 
to  the  requirement.  The  reports  of  the  Senate 
Committee  on  Labor  and  Human  Resources 
and  the  House  Committee  on  Education  and 
Labor  offered  the  following  guidance  on  what 
"good  faith  efforts"  involve: 

The  phrase  "demonstrated  good  faith 
efforts"  is  intended  to  require  a  nationwide 
search  and  not  a  search  limited  to  a 
particular  region.  For  instance,  it  would  not 
be  enough  for  a  transit  operator  to  contact 
only  the  manufacturer  where  the  transit 
authority  usually  does  business  to  see  if  there 
are  accessible  used  buses.  It  involves  the 
transit  authority  advertising  in  a  trade 
magazine,  i.e.,  Passenger  Transport,  or 
contacting  the  transit  trade  association, 
American  Public  Transit  Association  (APTA), 
to  determine  whether  accessible  used 
vehicles  are  available.  It  is  the  Committee's 


expectation  that  as  the  number  of  buses  with 
lifts  increases,  the  burden  on  the  transit 
authority  to  demonstrate  its  inability  to 
purchase  accessible  vehicles  despite  good 
faith  efforts  will  become  more  and  more 
difficult  to  satisfy.  S.Rept.  101-116  at  49; 
H.Rept.  101-485  at  90. 

Consistent  with  this  guidance,  this  section 
requires  that  good  faith  efforts  include 
specifying  accessible  vehicles  in  bid 
solicitations.  The  section  also  requires  that 
the  entity  retain  for  two  years  documentation 
of  that  effort,  and  that  the  information  be 
available  to  UMTA  and  the  public. 

It  does  not  meet  the  good  faith  efforts 
requirement  to  purchase  inaccessible,  rather 
than  accessible,  used  buses,  just  because  the 
former  are  less  expensive,  particularly  if  the 
difference  is  a  difference  attributable  to  the 
presence  of  a  hft.  There  may  be  situations  in 
which  good  faith  efforts  involve  buying  fewer 
accessible  buses  in  preference  to  more 
inaccessible  buses. 

The  public  participation  requirements 
involved  in  the  development  of  the 
para  transit  plans  for  all  fixed  route  operators 
requires  an  ongoing  relationship,  including 
extensive  outreach,  to  the  community  likely 
to  be  using  its  accessible  service.  We  believe 
that  it  will  be  difficult  to  comply  with  the 
public  participation  requirements  and  not 
involve  the  affected  community  in  the 
decisions  concerning  the  purchase  or  lease  of 
used  accessible  vehicles. 

There  is  an  exception  to  these 
requirements  for  donated  vehicles.  Not  all 
"zero  dollar"  transfers  are  donations, 
however.  The  legislative  history  to  this 
provision  provides  insight. 

It  is  not  the  Committee's  intent  to  make  the 
vehicle  accessibility  provisions  of  this  title 
apphcable  to  vehicles  donated  to  a  pubHc 
entity.  The  Committee  understands  that  it  is 
not  usual  to  donate  vehicles  to  a  public 
entity.  However,  there  could  be  instances 
where  someone  could  conceivably  donate  a 
bus  to  a  pubhc  transit  operator  in  a  will.  In 
such  a  case,  the  transit  operators  should  not 
be  prevented  from  accepting  a  gift. 

The  Committee  does  not  intend  that  this 
limited  exemption  for  donated  vehicles  be 
used  to  circumvent  the  intent  of  the  ADA.  For 
example,  a  local  transit  authority  could  not 
arrange  to  be  the  recipient  of  donated 
inaccessible  buses.  This  would  be  a  violation 
of  the  ADA.  S.  Rpt.  101-116,  at  46:  H.  Rpt. 
101-486,  at  87. 

Entities  interested  in  accepting  donated 
vehicles  must  submit  a  request  to  UMTA  to 
verify  that  the  transaction  is  a  donation. 

There  is  one  situation,  in  which  a  vehicle 
has  prior  use  is  not  treated  as  a  used  vehicle. 
If  a  vehicle  has  been  remanufactured,  and  it 
is  within  the  period  of  the  extension  of  its 
useful  life,  it  is  not  viewed  as  a  used  vehicle 
(see  H.  Rept.  101-485,  Pt  1  at  27).  During  this 
period,  such  a  vehicle  may  be  acquired  by 
another  entity  without  going  through  the  good 
faith  efforts  process.  This  is  because,  at  the 
time  of  its  remanufacture,  the  bus  would  have 
been  made  as  accessible  if  feasible.  When 
the  vehicle  has  completed  its  extended  useful 
life  (e.g.,  the  beginning  of  year  six  when  its 
useful  life  has  extended  five  years),  it 
becomes  subject  to  used  bus  requirements. 


Section  37.75    Remanufacture  of  Non-Rail 
Vehicles  and  Purchase  or  Lease  of 
Remanufactured  Non-rail  Vehicles  by  Public 
Entities  Operating  Fixed  Route  Systems 

This  section  tracks  the  statute  closely,  and 
contains  the  following  provisions.  First,  it 
requires  any  public  entity  operating  a  fixed 
route  system  to  purchase  an  accessible 
vehicle  if  the  acquisition  occurs  after  August 
25,  1990,  if  the  vehicle  is  remanufactured  after 
August  25,  1990,  or  the  entity  contracts  or 
undertakes  the  remanufacture  of  a  vehicle 
after  August  25,  1990.  The  ADA  legislative 
history  makes  it  clear  that  remanufacture  is 
to  include  changes  to  the  structure  of  the 
vehicle  which  extend  the  useful  life  of  the 
vehicle  for  five  years.  It  clearly  is  not 
intended  to  capture  things  such  as  engine 
overhauls  and  the  like. 

The  term  remanufacture,  as  used  in  the 
ADA  context,  is  different  from  the  use  of  the 
term  in  previously  issued  UMTA  guidance. 
The  term  has  a  specific  meaning  under  the 
ADA:  there  must  be  structural  work  done  to 
the  vehicle  and  the  work  must  extend  the 
vehicle's  useful  Hfe  by  five  years. 

The  ADA  imposes  no  requirements  on 
what  UMTA  traditionally  considers  bus 
rehabilitation.  Such  work  involves  rebuilding 
a  bus  to  original  specifications  and  focuses 
on  mechanical  systems  and  interiors.  Often 
this  work  includes  replacing  components.  It  is 
less  extensive  than  remanufacture. 

The  statute,  and  the  rule,  includes  an 
exception  for  the  remanufacture  of  historical 
vehicles.  This  exception  applies  to  the 
remanufacture  of  or  purchase  of  a 
remanufactured  vehicle  that  (1)  is  of  historic 
character;  (2)  operates  solely  on  a  segment  of 
a  fixed  route  system  which  is  on  the  National 
Register  of  Historic  Places;  and  (3)  making 
the  vehicle  accessible  would  significantly 
alter  the  historic  character  of  the  vehicle.  The 
exception  only  extends  to  the  remanufacture 
that  would  alter  the  historic  character  of  the 
vehicle.  All  modifications  that  can  be  made 
without  altering  the  historic  character  (such 
as  slip  resistant  flooring)  must  be  done. 

Section  37.77    Purchase  or  Lease  of  New 
Non-Rail  Vehicles  by  Public  Entities 
Operating  a  Demand  Responsive  System  for 
the  General  Public 

Section  224  of  the  ADA  requires  that  a 
public  entity  operating  a  demand  responsive 
system  purchase  or  lease  accessible  new 
vehicles,  tor  which  a  solicitation  is  made 
after  August  25,  1990.  unless  the  system, 
when  viewed  in  its  entirety,  provides  a  level 
of  service  to  individuals  with  disabilities, 
including  individuals  who  use  wheelchairs, 
equivalent  to  the  level  of  service  provided  to 
individuals  without  disabilities.  This  section 
is  the  same  as  the  October  4,  1990  final  rule 
which  promulgated  the  immediately  effective 
acquisition  requirements  of  the  ADA. 

"The  Department  has  been  asked  to  clarify 
what  "accessible  when  viewed  in  its 
entirety"  means  in  the  context  of  a  demand 
responsive  system  being  allowed  to  purchase 
an  inaccessible  vehicle.  First,  it  is  important 
to  note  that  this  exception  applies  only  to 
demand  responsive  systems  (and  not  fixed 
route  systems).  The  term  "equivalent  service" 
was  discussed  during  the  passage  of  the 
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ADA.  Material  from  the  legislative  history 
indicates  that  "when  viewed  in  its  entirety/ 
equivalent  service"  means  that  "when  all 
aspects  of  a  transportation  system  are 
analyzed,  equal  opportunities  for  each 
individual  with  a  disability  to  use  the 
transportation  system  must  exist.  (H.  Rept. 
101-184,  Pt.  2,  at  95;  S.  Rept.  101-116  at  54). 
For  example,  both  reports  said  that  "the  time 
delay  between  a  phone  call  to  access  the 
demand  responsive  system  and  pick  up  the 
individual  is  not  greater  because  the 
individual  needs  a  lift  or  ramp  or  other 
accommodation  to  access  the  vehicle."  [Id.] 

Consistent  with  this,  the  Department  has 
specified  certain  service  criteria  that  are  to 
be  used  when  determining  if  the  service  is 
equivalent.  As  in  previous  rulemakings  on 
this  provision,  the  standards  (which  include 
service  area,  response  time,  fares,  hours  and 
days  of  service,  trip  purpose  restrictions, 
information  and  reservations  capability,  and 
other  capacity  constraints)  are  not  absolute 
standards.  They  do  not  say,  for  example,  that 
a  person  with  a  disability  must  be  picked  up 
in  a  specified  number  of  hours.  The 
requirement  is  that  there  must  be  equivalent 
service  for  all  passengers,  whether  or  not 
they  have  a  disability.  If  the  system  provides 
service  to  persons  without  disabilities  within 
four  hours  of  a  call  for  service,  then 
passengers  with  disabilities  must  be  afforded 
the  same  service. 

The  Department  has  been  asked 
specifically  where  an  entity  should  send  its 
"equivalent  level  of  service"  certifications. 
We  provide  the  following:  Equivalent  level  of 
service  certifications  should  be  submitted  to 
the  state  program  office  if  you  are  a  public 
entity  receiving  UMTA  funds  through  the 
state.  All  other  entities  should  submit  their 
equivalent  level  of  service  certifications  to 
the  UMTA  regional  office  (listed  in  appendix 
B  of  this  part).  Certifications  must  be 
submitted  before  the  acquisition  of  the 
vehicles. 

Paragraph  (e)  of  this  section  authorizes  a 
waiver  for  the  unavailability  of  lifts.  Since 
demand  responsive  systems  need  not 
purchase  accessible  vehicles  if  they  can 
certify  equivalent  service,  the  Department 
has  been  asked  what  this  provision  is  doing 
in  this  section. 

Paragraph  (e)  applies  in  the  case  in  which 
an  entity  operates  a  demand  responsive 
system,  which  is  not  equivalent,  and  the 
entity  cannot  find  accessible  vehicles  to 
acquire.  In  this  case,  the  waiver  provisions 
applicable  to  a  fixed  route  entity  purchasing 
or  leasing  inaccessible  new  vehicles  applies 
to  the  demand  responsive  operator  as  well. 

Section  37.79    Purchase  or  Lease  of  New 
Rail  Vehicles  by  Public  Entities  Operating 
Rapid  or  Light  Rail  Systems 

This  section  echoes  the  requirement  of 
§  37.71 — all  new  rail  cars  must  be  accessible. 

Section  37.81  Purchase  or  Lease  of  Used 
Rail  Vehicles  by  Public  Entities  Operating 
Rapid  or  Light  Rail  Systems 

This  section  lays  out  the  requirements  for  a 
public  entity  acquiring  a  used  rail  vehicle. 
The  requirements  and  standards  are  the  same 
as  those  specified  for  non-rail  vehicles  in 
§  37.73.  While  we  recognize  it  may  create 


difficulties  for  entities  in  some  situations,  the 
statute  does  not  include  any  extension  or 
short-term  leases.  The  Department  will 
consider,  in  a  case-by-case  basis,  how  the 
good  faith  efforts  requirement  would  apply  in 
the  case  of  an  agreement  between  rail 
carriers  to  permit  quick-response,  short-term 
leases  of  cars  over  a  period  of  time. 

Section  37.83    Remanufacture  of  Rail 
Vehicles  and  Purchase  or  Lease  of 
Remanufactured  Rail  Vehicles  by  Public 
Entities  Operating  Rapid  or  Light  Rail 
System 

This  section  parallels  the  remanufacturing 
section  for  buses,  including  the  exception  for 
historical  vehicles.  With  respect  to  an  entity 
having  a  class  of  historic  vehicles  that  may 
meet  the  standards  for  the  historic  vehicle 
exception  (e.g.,  San  Francisco  cable  cars),  the 
Department  would  not  object  to  a  request  for 
application  of  the  exception  on  a  system- 
wide,  as  approved  to  car-by-car,  basis. 

Section  37.85    Purchase  or  Lease  of  New 
Intercity  and  Commuter  Rail  Cars 

This  section  incorporates  the  statutory 
requirement  that  new  intercity  and  commuter 
rail  cars  be  accessible.  The  specific 
accessibility  provisions  of  the  statute  (for 
example,  there  are  slightly  different 
requirements  for  intercity  rail  cars  versus 
commuter  rail  cars)  are  specified  in  part  38  of 
this  regulation.  These  standards  are  adopted 
from  the  voluntary  guidelines  issues  by  the 
Access  Board.  The  section  basically  parallels 
the  acquisition  requirements  for  buses  and 
other  vehicles.  It  should  be  noted  that  the 
definition  of  commuter  rail  operator  clearly 
allows  for  additional  operators  to  qualify  as 
commuter,  since  the  definition  describes  the 
functional  characteristics  of  an  operator,  as 
well  as  listing  existing  commuter  rail 
operators. 

We  would  point  out  that  the  ADA  applies 
this  requirement  to  all  new  vehicles.  This 
includes  not  only  vehicles  and  systems  that 
currently  are  being  operated  in  the  U.S.,  but 
new,  experimental,  or  imported  vehicles  and 
systems.  The  ADA  does  not  stand  in  the  way 
of  new  technology,  but  it  does  require  that 
new  technology,  and  the  benefits  it  brings,  be 
accessible  to  all  persons,  including  those  with 
disabilities.  This  point  applies  to  all  vehicle 
acquisition  provisions  of  this  regulation, 
whether  for  rail  or  non-rail,  private  or  public, 
fixed  route  or  demand  responsive  vehicles 
and  systems. 

Section  37.87    Purchase  or  Lease  of  Used 
Intercity  and  Commuter  Rail  Cars 

The  section  also  parallels  closely  the 
requirements  in  the  ADA  for  the  purchase  or 
lease  of  accessible  used  rail  vehicles.  We 
acknowledge  that,  in  some  situations,  the 
statutory  requirement  for  to  make  good  faith 
efforts  to  acquire  accessible  used  vehicles 
may  create  difficulties  for  rail  operators 
attempting  to  lease  rail  cars  quickly  for  a 
short  time  (e.g.,  as  fill-ins  for  cars  which  need 
repairs).  In  some  cases,  it  may  be  possible  to 
mitigate  these  difficulties  through  means  such 
as  making  good  faith  efforts  with  respect  to 
an  overall  agreement  between  two  rail 
operators  to  make  cars  available  to  one 
another  when  needed,  rather  than  each  time 
a  car  is  provided  under  such  an  agreement. 


Section  37.89    Remanufacture  of  Intercity 
and  Commuter  Rail  Cars 

This  section  requires  generally  that 
remanufactured  cars  be  made  accessible,  to 
the  maximum  extent  feasible.  Feasible  is 
defined  in  paragraph  (c)  of  the  section  to  be 
"unless  an  engineering  analysis  demonstrates 
that  remanufacturing  the  car  to  be  accessible 
would  have  a  significant  adverse  effect  on 
the  structural  integrity  of  the  car."  Increased 
cost  is  not  a  reason  for  viewing  other  sections 
of  this  subpart  concerning  remanufactured 
vehicles. 

In  addition,  this  section  differs  from  the 
counterpart  sections  for  non-rail  vehicles  and 
light  and  rapid  rail  vehicles  in  two  ways. 
First,  the  extension  of  useful  life  needed  to 
trigger  the  section  is  ten  rather  than  five 
years.  Second,  there  is  no  historic  vehicle 
exception.  Both  of  these  differences  are 
statutory. 

Remanufacture  of  vehicles  implies  work 
that  extends  their  expected  useful  life  of  the 
vehicle.  A  mid-life  overhaul,  not  extending 
the  total  useful  life  of  the  vehicle,  would  not 
be  viewed  as  a  remanufacture  of  the  vehicle. 

Section  37.93— One  Car  Per  Train  Rule 

This  section  implements  the  statutory 
directive  that  all  rail  operators  (light,  rapid, 
commuter  and  intercity)  have  at  least  one  car 
per  train  accessible  to  persons  with 
disabilities,  including  individuals  who  use 
wheelchairs  by  July  26, 1995.  (See  ADA 
sections  242(a)(1),  242(b)(1),  228(b)(1).) 
Section  37.93  contains  this  general 
requirement.  In  some  cases,  entities  will  meet 
the  one-car-per  train  rule  through  the 
purchase  of  new  cars.  In  this  case,  since  all 
new  rail  vehicles  have  to  be  accessible, 
compliance  with  this  provision  is 
straightforward. 

However,  certain  entities  may  not  be 
purchasing  any  new  vehicles  by  July  26, 1995, 
or  may  not  be  purchasing  enough  vehicles  to 
ensure  that  one  car  per  train  is  accessible.  In 
these  cases,  these  entities  will  have  to  retrofit 
existing  cars  to  meet  this  requirement.  What 
a  retrofitted  car  must  look  like  to  meet  the 
requirement  has  been  decided  by  the  Access 
Board.  These  standards  are  contained  in  part 
38  of  this  rule. 

We  would  point  that,  consistent  with  the 
Access  Board  standards,  a  rail  system  using 
mini-high  platforms  or  wayside  lifts  is  not 
required,  in  most  circumstances,  to  "double- 
stop"  in  order  to  give  passengers  a  chance  to 
board  the  second  or  subsequent  car  in  a  train 
at  the  mini-high  platform  or  way-side  lift.  The 
only  exception  to  this  would  be  a  situation  in 
which  all  the  wheelchair  positions  spaces  in 
the  first  car  were  occupied.  In  this  case,  the 
train  would  have  to  double-stop  to  allow  a 
wheelchair  user  to  board,  rather  than  passing 
the  person  by  when  there  was  space 
available  in  other  than  the  first  car. 

Section  37.95    Ferries  and  Other  Passenger 
Vessels 

Although  at  this  time  there  are  no  specific 
requirements  for  vessels,  ferries  and  other 
passenger  vessels  operated  by  public  entities 
are  subject  to  the  requirements  of  §  37.5  of 
this  part  and  applicable  requirements  of  28 
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CFR  part  35.  the  DOJ  rule  under  title  II  of  the 
ADA. 

Subpart  E — Acquisition  of  Accessible 
Vehicles  by  Private  Entities 

Section  37. 101     Purchase  or  Lease  of  Non- 
Rail  Vehicles  by  Private  Entities  Not 
Primarily  Engaged  in  the  Business  of 
Transporting  People 

Section  37. 103    Purchase  or  Lease  of  New 
Non-Hail  Vehicles  by  Private  Entities 
Primarily  Engaged  in  the  Business  of 
Transporting  People 

Section  37. 105    Equivalent  Service  Standard 

The  first  two  sections  spell  out  the 
distinctions  among  the  different  types  of 
service  elaborated  in  the  ADA  and 
requirements  that  apply  to  them.  For  clarity, 
we  provide  the  following  chart. 

Private  Entities  "Not  Priiviarily 
Engaged" 


System  type 

Vehicle 
capacity 

Requirement 

Fixed  Route 

Over  16 

Acquire 
accessible 
vehicle. 

Acquire 
accessible 
vehicle,  or 
equivalency. 

Acquire 
accessible 
vehicle,  or 
equivalency. 

Equivalency- 
see  §37.171. 

Fixed  Route 

16  or  less 

Demand 

Over  16.. .. 

Responsive. 
Demand 

16  or  less 

Responsive. 

Private  Entities  "Primarily  Engaged" 


System  type 

Vehicle  type/ 
capacity 

Requirement 

Fixed  route.... 

All  new 

Acquire 
accessible 

vehicles 

except  auto. 

vehicle. 

van  with  less 

than  8 

capacity,  or 

over  the  road 

bus. 

Demand 

Same  as  above.. 

Acquire 

responsive. 

accessible 
vehicle,  or 
equivalency. 

Either  fixed 

New  vans  with 

Same  as 

route  or 

a  capacity  of 

above. 

demand 

less  than  8. 

responsive. 

Equivalency,  for  purposes  of  these 
requirements,  is  spelled  out  in  §  37.105.  It  is 
important  to  note  that  some  portions  of  this 
section  (referring  to  response  time, 
reservations  capacity,  and  restrictions  on  trip 
purpose)  apply  only  to  demand  responsive 
systems.  Another  provision  (schedules/ 
headways)  applies  only  to  fixed  route 
systems.  This  is  because  these  points  of 
comparison  apply  only  to  one  or  the  other 
type  system.  The  remaining  provisions  apply 
to  both  kinds  of  systems. 

In  applying  the  provisions  this  section,  it  is 
important  to  note  that  they  are  only  points  of 


comparison,  not  substantive  criteria.  For 
example,  unlike  the  response  time  criterion  of 
§  37.131,  this  section  does  not  require  that  a 
system  provide  any  particular  response  time. 
All  it  says  is  that,  in  order  for  there  to  be 
equivalency,  if  the  demand  responsive 
system  gets  a  van  to  a  non-disabled  person  in 
2  hours,  or  8  hours,  or  a  week  and  a  half  after 
a  call  for  service,  the  system  must  get  an 
accessible  van  to  a  person  with  a  disability  in 
2  hours,  or  8  hours,  or  a  week  and  a  half. 

The  vehicle  acquisition  and  equivalency 
provisions  work  together  in  the  following 
way.  A  private  entity  is  about  to  acquire  a 
vehicle  for  a  transportation  service  in  one  of 
the  categories  to  which  equivalency  is 
relevant.  The  entity  looks  at  its  present 
service  (considered  without  regard  to  the 
vehicle  it  plans  to  acquire).  Does  the  present 
service  meet  the  equivalency  standard?  (In 
answering  this  question,  the  point  of 
reference  is  the  next  potential  customer  who 
needs  an  accessible  vehicle.  The  fact  that 
such  persons  have  not  called  in  the  past  is 
irrelevant).  If  not,  the  entity  is  required  to 
acquire  an  accessible  vehicle.  If  so,  the  entity 
may  acquire  an  accessible  or  an  inaccessible 
vehicle.  This  process  must  be  followed  every 
time  the  entity  purchases  or  leases  a  vehicle. 
Given  changes  in  the  mixes  of  both  customers 
and  vehicles,  the  answer  to  the  question 
about  equivalency  will  probably  not  be  the 
same  for  an  entity  every  time  it  is  asked. 

One  difference  between  the  requirements 
for  "private,  not  primarily"  and  "private, 
primarily"  entities  is  that  the  requirements 
apply  to  all  vehicles  purchased  or  leased  for 
the  former,  but  only  to  new  vehicles  for  the 
latter.  This  means  that  entities  in  the  latter 
category  are  not  required  to  acquire 
accessible  vehicles  when  they  purchase  or 
lease  used  vehicles.  Another  oddity  in  the 
statute  which  entities  should  note  is  that  the 
requirement  for  "private,  primarily"  entities 
to  acquire  accessible  vans  with  less  than 
eight  passenger  capacity  (or  provide 
equivalent  service)  does  not  become  effective 
until  after  February  25,  1992  (This  also  date 
also  applies  no  private  entities  "primarily 
engaged"  which  purchase  passenger  rail 
cars).  All  other  vehicle  acquisition 
requirements  became  effective  after  August 
25, 1990. 

The  Department  views  the  line  between 
"private,  primarily"  and  "private,  not 
primarily"  entities  as  being  drawn  with 
respect  to  the  bus,  van,  or  other  service 
which  the  entity  is  providing.  For  example, 
there  is  an  obvious  sense  in  which  an  airline 
or  car  rental  company  is  primarily  engaged  in 
the  business  of  transporting  people.  If  the 
airline  or  car  rental  agency  runs  a  shuttle  bus 
from  the  airport  terminal  to  a  downtown 
location  or  a  rental  car  lot,  however,  the 
Department  views  that  shuttle  service  as 
covered  by  the  "private,  not  primarily" 
requirements  of  the  rule  (see  discussion  of 
the  Applicability  sections  above).  This  is 
because  the  airline  or  car  rental  agency  is  not 
primarily  engaged  in  the  business  of 
providing  transportation  by  bus  or  van.  The 
relationship  of  the  bus  or  van  service  to  an 
airline's  main  business  is  analogous  to  that  of 
a  shuttle  to  a  hotel.  For  this  purpose,  it  is  of 
only  incidental  interest  that  the  main 
business  of  the  airline  is  flying  people  around 


the  country  instead  of  putting  them  up 
night. 


for  the 


Ferries  and  Other  Passenger 


Section  37.109 
Vessels 

Although  at  this  time  there  are  no  specific 
requirements  for  vessels,  ferries  and  other 
passenger  vessels  operated  by  private 
entities  are  subject  to  the  requirements  of 
§  37.5  of  this  part  and  applicable 
requirements  of  28  CFR  part  36,  the  DOJ  rule 
under  title  III  of  the  ADA. 

Subpart  F — Paratiansit  as  a  Complement  to 
Fixed  Route  Service 

Section  37. 121     Requirement  for  Comparable 
Complementary  Paratransit  Service 

This  section  sets  forth  the  basic 
requirement  that  all  public  entities  who 
operate  a  fixed  route  system  have  to  provide 
paratransit  service  that  is  both  comparable 
and  complementary  to  the  fixed  route  service. 
By  "complementary,"  we  mean  service  that 
acts  as  a  "safety  net"  for  individuals  with 
disabilities  who  cannot  use  the  fixed  route 
system.  By  "comparable,"  we  mean  service 
that  meets  the  service  criteria  of  this  subpart. 
This  requirement  applies  to  light  and  rapid 
rail  systems  as  well  as  to  bus  systems,  even 
when  rail  and  bus  systems  share  all  or  part  of 
the  same  service  area.  Commuter  bus, 
commuter  rail  and  intercity  rail  systems  do 
not  have  to  provide  paratransit,  however.  The 
remaining  provisions  of  subpart  F  set  forth 
the  details  of  the  eligibility  requirements  for 
paratransit,  the  service  criteria  that 
paratransit  systems  must  meet,  the  planning 
process  involved,  and  the  procedures  for 
applying  for  waivers  based  on  undue 
financial  burden. 

Paratransit  may  be  provided  by  a  variety  of 
modes.  Publicly  operated  dial-a-ride  vans, 
service  contracted  out  to  a  private 
paratransit  provider,  user-side  subsidy 
programs,  or  any  combination  of  these  and 
other  approaches  is  acceptable.  Entities  who 
feel  it  necessary  to  apply  for  an  undue 
financial  burden  waiver  should  be  aware  that 
one  of  the  factors  UMTA  will  examine  in 
evaluating  waiver  requests  is  efficiencies  the 
provider  could  realize  in  its  paratransit 
service.  Therefore,  it  is  important  for  entities 
in  this  situation  to  use  the  most  economical 
and  efficient  methods  of  providing 
paratransit  they  can  devise. 

It  is  also  important  for  them  to  establish 
and  consistently  implement  strong  controls 
against  fraud,  waste  and  abuse  in  the 
paratransit  system.  Fraud,  waste  and  abuse 
can  drain  significant  resources  from  a  system 
and  control  of  these  problems  is  an  important 
"efficiency  for  any  paratransit  system.  It  will 
be  difficult  for  the  Department  to  grant  an 
undue  financial  burden  waiver  to  entities 
which  do  not  have  a  good  means  of 
determining  if  fraud,  waste  and  abuse  are 
problems  and  adequate  methods  of 
combating  these  problems,  where  they  are 
found  to  exist. 

Section  37.123    ADA  Paratransit 
Eligibility — Standards 

General  Provisions 

This  section  sets  forth  the  minimum 
requirements  for  eligibility  for 
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complementary  paratransit  service.  All  fixed 
route  operators  providing  complementary 
paratransit  must  make  service  available  at 
least  to  individuals  meeting  these  standards. 
The  ADA  does  not  prohibit  providing 
paratransit  service  to  anyone.  Entities  may 
provide  service  to  additional  persons  as  well. 
Since  only  service  to  ADA  eligible  persons  is 
required  by  the  rule,  however,  only  the  costs 
of  this  service  can  be  counted  in  the  context 
of  a  request  for  an  undue  financial  burden 
waiver. 

When  the  rule  says  that  ADA  paratransit 
eligibility  shall  be  strictly  limited  to  persons 
in  the  eligible  categories,  then,  it  is  not  saying 
that  entities  are  in  any  way  precluded  from 
serving  other  people.  It  is  saying  that  the 
persons  who  must  be  provided  service,  and 
counting  the  costs  of  providing  them  service, 
in  context  of  an  undue  burden  waiver,  are 
limited  to  the  regulatory  categories. 

Temporary  Disabilities 

Eligibility  may  be  based  on  a  temporary  as 
well  as  a  permanent  disability.  The 
individual  must  meet  one  of  the  three 
eligibility  criteria  in  any  case,  but  can  do  so 
for  a  limited  period  of  time.  For  example,  if 
an  individual  breaks  both  legs  and  is  in  two 
casts  for  several  weeks,  becomes  a 
wheelchair  user  for  the  duration,  and  the  bus 
route  that  would  normally  take  him  to  work 
is  not  accessible,  the  individual  could  be 
eligible  under  the  second  eligibility  category. 
In  granting  eligibility  to  such  a  person,  the 
entity  should  establish  an  expiration  date  for 
eligibihty  consistent  with  the  expected  end  of 
the  period  disability. 

Trip-by-Trip  Eligibility 

A  person  may  be  ADA  paratransit  eligible 
for  some  trips  but  not  others.  Eligibility  does 
not  inhere  in  the  individual  or  his  or  her 
disability,  as  such,  but  in  meeting  the 
functional  criteria  of  inability  to  use  the  fixed 
route  system  established  by  the  ADA.  This 
inability  is  likely  to  change  with  differing 
circumstances. 

For  example,  someone  whose  impairment- 
related  condition  is  a  severe  sensitivity  to 
temperatures  below  20  degrees  is  not 
prevented  from  using  fixed  route  transit  when 
the  temperature  is  75  degrees.  Someone 
whose  impairment-related  condition  is  an 
inability  to  maneuver  a  wheelchair  through 
snow  is  not  prevented  from  using  fixed  route 
transit  when  there  is  no  snow  on  the  ground. 
Someone  with  a  cognitive  disability  may 
have  learned  to  take  the  same  bus  route  to  a 
supported  employment  job  every  day.  This 
individual  is  able  to  navigate  the  system  for 
work  purposes  and  therefore  would  not  be 
eligible  for  paratransit  for  work  trips.  But  the 
individual  may  be  unable  to  get  to  other 
destinations  on  the  bus  system  without 
getting  lost,  and  would  be  eligible  for 
paratransit  for  non-work  trips.  Someone  who 
normally  drives  his  own  car  to  a  rail  system 
park  and  ride  lot  may  have  a  specific 
impairment  related  condition  preventing  him 
from  getting  to  the  station  when  his  car  is  in 
the  shop.  A  person  who  can  use  accessible 
fixed  route  service  can  go  to  one  destination 
on  an  accessible  route;  another  destination 
would  require  the  use  of  an  inaccessible 
route.  The  individual  would  be  eligible  for  the 
latter  but  not  the  former. 


In  many  cases,  though  the  person  is  eligible 
for  some  trips  but  not  others,  eligibility 
determinations  would  not  have  to  be  made 
literally  on  a  trip-by-trip  basis.  It  may  often 
be  possible  to  establish  the  conditions  on 
eligibility  as  part  of  the  initial  eligibility 
determination  process.  Someone  with  a 
temperature  sensitivity  might  be  granted 
seasonal  eligibility.  Somebody  who  is  able  to 
navigate  the  system  for  work  but  not  non- 
work  trips  could  have  this  fact  noted  in  his  or 
her  eligibility  documentation.  Likewise, 
someone  with  a  variable  condition  (e.g., 
multiple  sclerosis,  HIV  disease,  need  for 
kidney  dialysis)  could  have  their  eligibility 
based  on  the  underlying  condition,  with 
paratransit  need  for  a  particular  trip 
dependent  on  self-assessment  or  a  set  of 
medical  standards  (e.g.,  trip  within  a  certain 
amount  of  time  after  a  dialysis  session).  On 
the  other  hand,  persons  in  the  second 
eligibility  category  (people  who  can  use 
accessible  fixed  route  service  where  it  exists) 
would  to  be  given  service  on  the  basis  of  the 
particular  route  they  would  use  for  a  given 
trip. 

Because  entities  are  not  precluded  from 
providing  service  beyond  that  required  by  the 
rule,  an  entity  that  believes  it  is  too  difficult 
to  administer  a  program  of  trip-by-trip 
eligibility  is  not  required  to  do  so.  Nothing 
prevents  an  entity  from  providing  all 
requested  trips  to  a  person  whom  the  ADA 
requires  to  receive  service  for  only  some 
trips.  In  this  case,  if  the  entity  intends  to 
request  an  undue  financial  burden  waiver, 
the  entity,  as  provided  in  the  undue  burden 
provisions  of  this  rule,  must  estimate,  by  a 
statistically  valid  technique,  the  percentage 
of  its  paratransit  trips  that  are  mandated  by 
the  ADA.  Only  that  percentage  of  its  total 
costs  will  be  counted  in  considering  the 
undue  burden  waiver  request. 

Category  1     Eligibility 

The  first  eligibility  category  includes, 
among  others,  persons  with  mental  or  visual 
impairments  who,  as  a  result,  cannot 
"navigate  the  system."  This  eligibility 
category  includes  people  who  cannot  board, 
ride,  or  disembark  from  an  accessible 
vehicles  "without  the  assistance  of  another 
individual."  This  means  that,  if  an  individual 
needs  an  attendant  to  board,  ride,  or 
disembark  from  an  accessible  fixed  route 
vehicles  (including  "navigating  the  system"), 
the  individual  is  eligible  for  paratransit.  One 
implication  of  this  language  is  that  an 
individual  does  not  lose  paratransit  eligibility 
based  on  "inability  to  navigate  the  system" 
because  the  individual  chooses  to  travel  with 
a  friend  on  the  paratransit  system  (even  if  the 
friend  could  help  the  person  navigate  the 
fixed  route  system).  Eligibility  in  this 
category  is  based  on  ability  to  board,  ride, 
and  disembark  independently. 

Mobility  training  (e.g.,  of  persons  with 
mental  or  visual  impairments)  may  help  to 
improve  the  ability  of  persons  to  navigate  the 
system  or  to  get  to  a  bus  stop.  Someone  who 
is  successfully  mobility  trained  to  use  the 
fixed  route  system  for  all  or  some  trips  need 
not  be  provided  paratransit  service  for  those 
trips.  The  Department  encourages  entities  to 
sponsor  such  training  as  a  means  of  assisting 
individuals  to  use  fixed  route  rather  than 
paratransit. 


Category  2    Eligibility 

The  second  eligibility  criterion  is  the 
broadest,  with  respect  to  persons  with 
mobility  impairments,  but  its  impact  should 
be  reduced  over  time  as  transit  systems 
become  more  accessible.  This  category 
applies  to  persons  who  could  use  accessible 
fixed  route  transportation,  but  accessible 
transportation  is  not  being  used  at  the  time, 
and  on  the  route,  the  persons  would  travel. 
This  concept  is  route  based,  not  system 
based. 

Speaking  first  of  bus  systems,  if  a  person  is 
traveling  from  Point  A  to  Point  B  on  route  1, 
and  route  1  is  accessible,  the  person  is  not 
eligible  for  paratransit  for  the  trip.  This  is 
true  even  though  other  portions  of  the  system 
are  still  inaccessible.  If  the  person  is  traveling 
from  Point  A  to  Point  C  on  route  2,  which  is 
not  accessible,  the  person  is  eligible  for  that 
trip.  If  the  person  is  traveling  from  point  A  to 
Point  B  on  accessible  route  1,  with  a  transfer 
at  B  to  go  on  inaccessible  route  3  to  Point  D, 
then  the  person  is  eligible  for  the  second  leg 
of  the  trip.  (The  entity  could  choose  to 
provide  a  paratransit  trip  from  A  to  D  or  a 
paratransit  or  on-call  bus  trip  from  B  to  D.) 

For  purposes  of  this  standard,  we  view  a 
route  as  accessible  when  all  buses  scheduled 
on  the  route  are  accessible.  Otherwise,  it  is 
unlikely  that  an  accessible  vehicle  could  be 
provided  "within  a  reasonable  period  of  [a] 
time"  when  the  individual  wants  to  travel,  as 
the  provision  requires.  We  recognize  that 
some  systems'  operations  may  not  be 
organized  in  a  way  that  permits  determining 
whether  a  given  route  is  accessible,  even 
though  a  route-by-route  determination 
appears  to  be  contemplated  by  the  statute.  In 
such  cases,  it  may  be  that  category  2 
eligibility  would  persist  until  the  entire 
system  was  eligible. 

With  respect  to  a  rail  system,  an  individual 
is  eligible  under  this  standard  if.  on  the  route 
or  line  he  or  she  wants  to  use.  there  is  not  yet 
one  car  per  train  accessible  or  if  key  stations 
are  not  yet  accessible.  This  eligibility  remains 
even  if  bus  systems  covering  the  area  served 
by  the  rail  system  have  become  100  percent 
accessible.  This  is  necessary  because  people 
use  rail  systems  for  different  kinds  of  trips 
than  bus  systems.  It  would  often  take  much 
more  in  the  way  of  time,  trouble,  and 
"transfers  for  a  person  to  go  on  the  buses  of 
one  or  more  transit  authorities  than  to  have  a 
direct  trip  provided  by  the  rail  operator. 
Since  bus  route  systems  are  often  designed  to 
feed  rail  systems  rather  than  duplicate  them, 
it  may  often  be  true  that  "  you  can't  get  there 
from  here"  relying  entirely  on  bus  routes  or 
the  paratransit  service  area  that  parallels 
them. 

If  the  lift  on  a  vehicle  cannot  be  deployed 
at  a  particular  stop,  an  individual  is  eligible 
for  paratransit  under  this  category  with 
respect  to  the  service  to  the  inaccessible  stop. 
If  on  otherwise  accessible  route  1,  an 
individual  wants  to  travel  from  Point  A  to 
Point  E,  and  the  lift  cannot  be  deployed  at  E, 
the  individual  is  eligible  for  paratransit  for 
the  trip.  (On-call  bus  would  not  work  as  a 
mode  of  providing  this  trip,  since  a  bus  lift 
will  not  deploy  at  the  stop.)  This  is  true  even 
though  service  from  Point  A  to  all  other 
points  on  the  line  is  fully  accessible.  In  this 
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circumstance,  the  entity  should  probably 
think  seriously  about  working  with  the  local 
government  involved  to  have  the  stop  moved 
or  made  accessible. 

When  we  say  that  a  lift  cannot  be 
deployed,  we  mean  literally  that  the 
mechanism  will  not  work  at  the  location  to 
permit  a  wheelchair  user  or  other  person  with 
a  disability  to  disembark  or  that  the  lift  will 
be  damaged  if  it  is  used  there.  It  is  not 
consistent  with  the  rule  for  a  transit  provider 
to  declare  a  stop  off-limits  to  someone  who 
uses  the  lift  while  allowing  other  passengers 
to  use  the  stop.  However,  if  temporary 
conditions  not  under  the  operator's  control 
(e.g.,  construction,  an  accident,  a  landslide) 
make  it  so  hazardous  for  anyone  to 
disembark  that  the  stop  is  temporarily  out  of 
service  for  all  passengers  may  the  operator 
refuse  to  allow  a  passenger  to  disembark 
using  the  lift. 

Category  3     Eligibility 

The  third  eligibility  criterion  concerns 
individuals  who  have  a  specific  impairment- 
related  condition  which  prevents  them  from 
getting  to  or  from  a  stop  or  station.  As  noted 
in  the  legislative  history  of  the  ADA,  this  is 
intended  to  be  a  "very  narrow  exception"  to 
the  general  rule  that  difficulty  in  traveling  to 
or  from  boarding  or  disembarking  locations  is 
not  a  basis  for  eligibility. 

What  is  a  specific  impairment-related 
condition?  The  legislative  history  mentions 
four  examples:  Chronic  fatigue,  blindness,  a 
lack  of  cognitive  ability  to  remember  and 
follow  directions,  or  a  special  sensitivity  to 
temperature.  Impaired  mobility,  severe 
communications  disabilities  (e.g.,  a 
combination  of  serious  vision  and  hearing 
impairments),  cardiopulmonary  conditions,  or 
various  other  serious  health  problems  may 
have  similar  effects.  The  Department  does 
not  believe  that  it  is  appropriate,  or  even 
possible,  to  create  an  exhaustive  list. 

What  the  rule  uses  as  an  eligibility 
criterion  is  not  just  the  existence  of  a  specific 
impairment-related  condition.  To  be  a  basis 
for  eligibility,  the  condition  must  prevent  the 
individual  from  traveling  to  a  boarding 
location  or  from  a  disembarking  location.  The 
word  "prevent"  is  very  important.  For 
anyone,  going  to  a  bus  stop  and  waiting  for  a 
bus  is  more  difficult  and  less  comfortable 
than  waiting  for  a  vehicle  at  one's  home.  This 
is  likely  to  be  all  the  more  true  for  an 
individual  with  a  disability.  But  for  many 
persons  with  disabilities,  in  many 
circumstances,  getting  to  a  bus  stop  is 
possible.  If  an  im.pairment  related  condition 
only  makes  the  job  of  accessing  transit  more 
difficult  than  it  might  otherwise  be,  but  does 
not  prevent  the  travel,  then  the  person  is  not 
eligible. 

For  example,  in  many  areas,  there  are  not 
yet  curb  cuts.  A  wheelchair  user  can  often  get 
around  this  problem  by  taking  a  less  direct 
route  to  a  destination  than  an  ambulatory 
person  would  take.  That  involves  more  time, 
trouble,  and  effort  than  for  someone  without 
a  mobility  impairment.  But  the  person  can 
still  get  to  the  bus  stop.  On  the  basis  of  these 
architectural  barriers,  the  person  would  not 
be  eligible. 

Entities  are  cautioned  that,  particularly  in 
cases  involving  lack  of  curb  cuts  and  other 
architectural  barrier  problems,  assertions  of 


eligibility  should  be  given  tight  scrutiny.  Only 
if  it  is  apparent  from  the  facts  of  a  particular 
case  that  an  individual  cannot  find  a 
reasonable  alternative  path  to  a  location 
should  eligibility  be  granted. 

If  we  add  a  foot  of  snow  to  the  scenario, 
then  the  same  person  taking  the  same  route 
may  be  unable  to  get  to  the  bus  stop.  If  is  not 
the  snow  alone  that  stops  him;  it  is  the 
interaction  of  the  snow  and  the  fact  that  the 
individual  has  a  specific-impairment  related 
condition  that  requires  him  to  push  a 
wheelchair  through  the  snow  that  prevents 
the  travel. 

Inevitably,  some  judgment  is  required  to 
distinguish  between  situations  in  which 
travel  is  prevented  and  situations  in  which  it 
is  merely  made  more  difficult.  In  the 
Department's  view,  a  case  of  "prevented 
travel"  can  be  made  not  only  where  travel  is 
literally  impossible  (e.g.,  someone  cannot  find 
the  bus  stop,  someone  cannot  push  a 
wheelchair  through  the  foot  of  snow  or  up  a 
steep  hill)  but  also  where  the  difficulties  are 
so  substantial  that  a  reasonable  person  with 
the  impairment-related  condition  in  question 
would  be  deterred  from  making  the  trip. 

The  regulation  makes  the  interaction 
between  an  impairment-related  condition  and 
the  environmental  barrier  (whether  distance, 
weather,  terrain,  or  architectural  barriers)  the 
key  to  eligibility  determinations.  This  is  an 
individual  determination.  Depending  on  the 
specifics  of  their  impairment-related 
condition,  one  individual  may  be  able  to  get 
from  his  home  to  a  bus  stop  under  a  given  set 
of  conditions,  while  his  next-door  neighbor 
may  not. 

Companions 

The  ADA  requires  entities  to  provide 
paratransit  to  one  person  accompanying  the 
eligible  individual,  with  others  served  on  a 
space-available  basis.  The  one  individual 
who  is  guaranteed  space  on  the  vehicle  can 
be  anyone — family  member,  business 
associate,  friend,  date,  etc.  The  provider 
cannot  limit  the  eligible  individual's  choice  of 
type  of  companion.  The  transit  authority  may 
require  that  the  eligible  individual  reserve  a 
space  for  the  companion  when  the  individual 
reserves  his  or  her  own  ride.  This  one 
individual  rides  even  if  this  means  that  there 
is  less  room  for  other  eligible  individuals. 
Additional  individuals  beyond  the  first 
companion  are  carried  only  on  a  space 
available  basis;  that  is,  they  do  not  displace 
other  ADA  paratransit  eligible  individuals. 

A  personal  care  attendant  (i.e.,  someone 
designated  or  employed  specifically  to  help 
the  eligible  individual  meet  his  or  her 
personal  needs)  always  may  ride  with  the 
eligible  individual.  If  there  is  a  personal  care 
attendant  on  the  trip,  the  eligible  individual 
may  still  bring  a  companion,  plus  additional 
companions  on  a  space  available  basis.  The 
entity  may  require  that,  in  reserving  the  trip, 
the  eligible  individual  reserve  the  space  for 
the  attendant. 

To  prevent  potential  abuse  of  this 
provision,  the  rule  provides  that  a  companion 
(e.g..  friend  or  family  member)  does  not  count 
as  a  personal  care  attendant  unless  the 
eligible  individual  regularly  makes  use  of  a 
personal  care  attendant  and  the  companion  is 
actually  acting  in  that  capacity.  As  noted 
under  §  37.125,  a  provider  may  require  that. 


as  part  of  the  initial  eligibility  certification 
process,  an  individual  indicate  whether  he  or 
she  travels  with  a  personal  care  attendant.  If 
someone  does  not  indicate  the  use  of  an 
attendant,  then  any  individual  accompanying 
him  or  her  would  be  regarded  simply  as  a 
companion. 

To  be  viewed  as  "accompanying"  the 
eligible  individual,  a  companion  must  have 
the  same  origin  and  destination  points  as  the 
eligible  individual.  In  appropriate 
circumstances,  entities  may  also  wish  to 
provide  service  to  a  companion  who  has 
either  an  origin  or  destination,  but  not  both, 
with  the  eligible  individual  (e.g.,  the 
individual's  date  is  dropped  off  at  her  own 
residence  on  the  return  trip  from  a  concert). 

Section  37.125    ADA  Paratransit  Eligiblity— 
Process 

This  section  requires  an  eligibilty  process 
to  be  established  by  each  operator  of 
complementary  paratransit.  The  details  of  the 
process  are  to  be  devised  through  the 
planning  and  public  participation  process  of 
this  subpart.  The  process  may  not  impose 
unreasonable  administrative  burdens  on 
applicants,  and,  since  it  is  part  of  the  entity's 
nondiscrimination  obligations,  may  not 
involve  "user  fees"  or  application  fees  to  the 
applicant. 

The  process  may  include  functional  criteria 
related  to  the  substantive  eligibility  criteria  of 
§  37.123  and,  where  appropriate,  functional 
evaluation  or  testing  of  applicants.  The 
substantive  eligibility  process  is  not  aimed  at 
making  a  medical  or  diagnostic 
determination.  While  evaluation  by  a 
physician  (or  professionals  in  rehabilitation 
or  other  relevant  fields)  may  be  used  as  part 
of  the  process,  a  diagnosis  of  a  disability  is 
not  dispositive.  What  is  needed  is  a 
determination  of  whether,  as  a  practical 
matter,  the  individual  can  use  fixed  route 
transit  in  his  or  her  own  circumstances.  That 
is  a  transportation  decision  primarily,  not  a 
•medical  decision. 

The  goal  of  the  process  is  to  ensure  that 
only  people  who  meet  the  regulatory  criteria, 
strictly  applied,  are  regarded  as  ADA 
paratransit  eligible.  The  Department 
recognizes  that  transit  entities  may  wish  to 
provide  service  to  other  persons,  which  is  not 
prohibited  by  this  rule.  However,  the 
eligibijity  process  should  clearly  distinguish 
those  persons  who  are  ADA  eligible  from 
those  who  are  provided  service  on  other 
grounds.  For  example,  eligibility 
documentation  must  clearly  state  whether 
someone  is  ADA  paratransit  eligible  or 
eligible  on  some  other  basis. 

Often,  people  tend  to  think  of  paratransit 
exclusively  in  terms  of  people  with  mobility 
impairments.  Under  the  ADA,  this  is  not 
accurate.  Persons  with  visual  impairments 
may  be  eligible  under  either  the  first  or  third 
eligibility  categories.  To  accommodate  them, 
all  documents  concerning  eligibility  must  be 
made  available  in  one  or  more  accessible 
formats,  on  request.  Accessible  formats 
include  computer  disks,  braille  documents, 
audio  cassettes,  and  large  print  documents.  A 
document  does  not  necessarily  need  to  be 
made  available  in  the  format  a  requester 
prefers,  but  it  does  have  to  be  made  available 
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in  a  format  the  person  can  use.  There  is  no 
use  giving  a  computer  disk  to  someone  who 
does  not  have  a  computer,  for  instance,  or  a 
braille  document  to  a  person  vifho  does  not 
read  braille. 

When  a  person  applies  for  eligibility,  the 
entity  v^^ill  provide  all  the  needed  forms  and 
instructions.  These  forms  and  instructions 
may  include  a  declaration  of  whether  the 
individual  travels  with  a  personal  care 
attendant.  The  entity  may  make  further 
inquiries  concerning  such  a  declaration  (e.g., 
with  respect  to  the  individual's  actual  need 
for  a  personal  care  attendant). 

When  the  application  process  is 
complete — all  necessary  actions  by  the 
applicant  taken — the  entity  should  process 
the  application  in  21  days.  If  it  is  unable  to  do 
so,  it  must  begin  to  provide  service  to  the 
applicant  on  the  22nd  day,  as  if  the 
application  had  been  granted.  Service  may  be 
terminated  only  if  an  when  the  entity  denies 
the  application.  All  determinations  shall  be  in 
writing;  in  the  case  of  a  denial,  reasons  must 
be  specified.  The  reasons  must  specifically 
relate  the  evidence  in  the  matter  to  the 
eligibility  criteria  of  this  rule  and  of  the 
entity's  process.  A  mere  recital  that  the 
applicant  can  use  fixed  route  transit  is  not 
sufficient. 

For  people  granted  eligibility,  the 
documentation  of  eligibility  shall  include  at 
least  the  following  information: 
— The  individual's  name 
— The  name  of  the  transit  provider 
— The  telephone  number  of  the  entity's 

paratransit  coordinator 
— An  expiration  date  for  eligibility 
— Any  conditions  or  limitations  on  the 

individual's  eligibility,  including  the  use  of 

a  personal  care  attendant. 

The  last  point  refers  to  the  situation  in 
which  a  person  is  eligible  for  some  trips  but 
not  others.  Or  if  the  traveler  is  authorized  to 
have  a  personal  care  attendant  ride  free  of 
charge.  For  example,  the  documentation  may 
say  that  the  individual  is  eligible  only  when 
the  temperature  falls  below  a  certain  point,  or 
when  the  individual  is  going  to  a  destination 
not  on  an  accessible  bus  route,  or  for  non- 
work  trips,  etc. 

As  the  mention  of  an  expiration  date 
implies,  certification  is  not  forever.  The  entity 
may  recertify  eligibility  at  reasonable 
intervals  to  make  sure  that  changed 
circumstances  have  not  invalidated  or 
changed  the  individual's  eligibility.  In  the 
Department's  view,  a  reasonable  interval  for 
recertification  is  probably  between  one  and 
three  years.  Less  than  one  year  would 
probably  be  too  burdensome  for  consumers; 
over  three  years  would  begin  to  lose  the  point 
of  doing  recertifications.  The  recertification 
interval  should  be  stated  in  the  entity's  plan. 
Of  course,  a  user  of  the  service  can  apply  to 
modify  conditions  on  his  or  her  eligibility  at 
any  time. 

The  administrative  appeal  process  is 
intended  to  give  applicants  who  have  been 
denied  eligibility  the  opportunity  to  have 
their  cases  heard  by  some  official  other  than 
the  one  who  turned  them  down  in  the  first 
place.  In  order  to  have  appropriate 
separation  of  functions — a  key  element  of 
administrative  due  process — not  only  must 
the  same  person  not  decide  the  case  on 


appeal,  but  that  person,  to  the  extent 
practicable,  should  not  have  been  involved  in 
the  first  decision  (e.g.,  as  a  member  of  the 
same  office,  or  a  supervisor  or  subordinate  of 
the  original  decisionmaker).  When,  as  in  the 
case  of  a  small  transit  operator,  this  degree  of 
separation  is  not  feasible,  the  second 
decisionmaker  should  at  least  be  "bubbled" 
with  respect  to  the  original  decision  (i.e.,  not 
have  participated  in  the  original  decision  or 
discussed  it  with  the  original  decisionmaker). 
In  addition,  there  must  be  an  opportunity  to 
be  heard  in  person  as  well  as  the  chance  to 
present  written  evidence  and  arguments.  All 
appeals  decisions  must  be  in  writing,  stating 
the  reasons  for  the  decision. 

To  prevent  the  filing  of  stale  claims,  the 
entity  may  establish  a  60  day  "statute  of 
limitations"  on  filing  of  appeals,  the  time 
starting  to  run  on  the  date  the  individual  is 
notified  on  the  negative  initial  decision.  After 
the  appeals  process  has  been  completed  (i.e., 
the  hearing  and/or  written  submission 
completed),  the  entity  should  make  a  decision 
within  30  days.  If  it  does  not,  the  individual 
must  be  provided  service  beginning  the  31st 
day,  until  and  unless  an  adverse  decision  is 
rendered  on  his  or  her  appeal. 

Under  the  eligibility  criteria  of  the  rule,  an 
individual  has  a  right  to  paratransit  if  he  or 
she  meets  the  eligibility  criteria.  As  noted  in 
the  discussion  of  the  nondiscrimination 
section,  an  entity  may  refuse  service  to 
individual  with  a  disability  who  engages  in 
violent,  seriously  disruptive,  or  illegal 
conduct,  using  the  same  standards  for 
exclusion  that  would  apply  to  any  other 
person  who  acted  in  such  an  inappropriate 
way. 

The  rule  also  allows  an  entity  to  establish  a 
process  to  suspend,  for  a  reasonable  period 
of  time,  the  provision  of  paratransit  service  to 
an  ADA  eligible  person  who  establishes  a 
pattern  or  practice  of  missing  scheduled  trips. 
The  purpose  of  this  process  would  be  to  deter 
or  deal  with  chronic  "no-shows."  The 
sanction  system — articulated  criteria  for  the 
imposition  of  sanctions,  length  of  suspension 
periods,  details  of  the  administrative  process, 
etc. — would  be  developed  through  the  public 
planning  and  participation  process  for  the 
entity's  paratransit  plan,  and  the  result 
reflected  in  the  plan  submission  to  UMTA. 

It  is  very  important  to  note  that  sanctions 
could  be  imposed  only  for  a  "pattern  or 
practice"  of  missed  trips.  A  pattern  or 
practice  involves  intentional,  repeated  or 
regular  actions,  not  isolated,  accidental,  or 
singular  incidents.  Moreover,  only  actions 
within  the  control  of  the  individual  count  as 
part  of  a  pattern  or  practice.  Missed  trips  due 
to  operator  error  are  not  attributable  to  the 
individual  passenger  for  this  purpose.  If  the 
vehicle  arrives  substantially  after  the 
scheduled  pickup  time,  and  the  passenger  has 
given  up  on  the  vehicle  and  taken  a  taxi  or 
gone  down  the  street  to  talk  to  a  neighbor, 
that  is  not  a  missed  trip  attributable  to  the 
passenger.  If  the  vehicle  does  not  arrive  at 
all,  or  is  sent  to  the  wrong  address,  or  to  the 
wrong  entrance  to  a  building,  that  is  not  a 
missed  trip  attributable  to  the  passenger. 
There  may  be  other  circumstances  beyond 
the  individual's  control  (e.g.,  a  sudden  turn 
for  the  worse  in  someone  with  a  variable 
condition,  a  sudden  family  emergency)  that 


make  it  impracticable  for  the  individual  to 
travel  at  the  scheduled  time  and  also  for  the 
individual  to  notify  the  entity  in  time  to 
cancel  the  trip  before  the  vehicle  comes.  Such 
circumstances  also  would  not  form  part  of  a 
sanctionable  pattern  or  practice. 

Once  an  entity  has  certified  someone  as 
eligible,  the  individual's  eligibility  takes  on 
the  coloration  of  a  property  right.  (This  is  not 
merely  a  theoretical  statement.  If  one 
depends  on  transportation  one  has  been 
found  eligible  for  to  get  to  a  job,  and  the 
eligibility  is  removed,  one  may  lose  the  job. 
The  same  can  be  said  for  access  to  medical 
care  or  other  important  services.) 
Consequently,  before  eligibility  may  be 
removed  "for  cause"  under  this  provision,  the 
entity  must  provide  administrative  due 
process  to  the  individual. 

If  the  entity  proposes  to  impose  sanctions 
on  someone,  it  must  first  notify  the  individual 
in  writing  (using  accessible  formats  where 
necessary).  The  notice  must  specify  the  basis 
of  the  proposed  action  (e.g.,  Mr.  Smith 
scheduled  trips  for  8  a.m.  on  May  15,  2  p.m. 
on  June  3,  9  a.m.  on  June  21,  and  9:20  p.m.  on 
July  10,  and  on  each  occasion  the  vehicle 
appeared  at  the  scheduled  time  and  Mr. 
Smith  was  nowhere  to  be  found)  and  set  forth 
the  proposed  sanction  (e.g.,  Mr.  Smith  would 
not  receive  service  for  15  days). 

The  entity  would  provide  the  individual  an 
opportunity  to  be  heard  (i.e.,  an  in-person 
informal  hearing  before  a  decisionmaker)  as 
well  as  to  present  written  and  oral 
information  and  arguments.  All  relevant 
entity  records  and  personnel  would  be  made 
available  to  the  individual,  and  other  persons 
could  testify.  It  is  likely  that,  in  many  cases, 
an  important  factual  issue  would  be  whether 
a  missed  trip  was  the  responsibility  of  the 
provider  or  the  passenger,  and  the  testimony 
of  other  persons  and  the  provider's  records  or 
personnel  are  likely  to  be  relevant  in  deciding 
this  issue.  While  the  hearing  is  intended  to  be 
informal,  the  individual  could  bring  a 
representative  (e.g.,  someone  from  an 
advocacy  organization,  an  attorney). 

The  individual  may  waive  the  hearing  and 
proceed  on  the  basis  of  written  presentations. 
If  the  individual  does  not  respond  to  the 
notice  within  a  reasonable  time,  the  entity 
may  make,  in  effect,  a  default  finding  and 
impose  sanctions.  If  there  is  a  hearing,  and 
the  individual  needs  paratransit  service  to 
attend  the  hearing,  the  entity  must  provide  it. 
We  would  emphasize  that,  prior  to  a  finding 
against  the  individual  after  this  due  process 
procedure,  the  individual  must  continue  to 
receive  service.  The  entity  cannot  suspend 
service  while  the  matter  is  pending. 

The  entity  must  notify  the  individual  in 
writing  about  the  decision,  the  reasons  for  it, 
and  the  sanctions  imposed,  if  any.  Again,  this 
information  would  be  made  available  in 
accessible  formats.  In  the  case  of  a  decision 
adverse  to  the  individual,  the  administrative 
appeals  process  of  this  section  would  apply. 
The  sanction  would  be  stayed  pending  an 
appeal. 

inhere  are  means  other  than  sanctions, 
however,  by  which  a  transit  provider  can 
deal  with  a  "no-show"  problem  in  its  system. 
Providers  who  use  "real  time  scheduling" 
report  that  this  technique  is  very  effective  in 
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reducing  no-shows  and  cancellations,  and 
increasing  the  mix  of  real  time  scheduling  in 
a  system  can  probably  be  of  benefit  in  this 
area.  Calling  the  customer  to  reconfirm  a 
reasonable  time  before  pickup  can  head  off 
some  problems,  as  can  educating  consumers 
to  call  with  cancellations  ahead  of  time. 
Training  of  dispatch  and  operator  personnel 
can  help  to  avoid  miscommunications  that 
lead  to  missed  trips. 

Section  37.127    Complementary  Paratransit 
for  Visitors 

This  section  requires  each  entity  having  a 
complementary  paratransit  system  to  provide 
service  to  visitors  from  out  of  town  on  the 
same  basis  as  it  is  provided  to  local 
residents.  By  "on  the  same  basis,"  we  mean 
under  all  the  same  conditions,  service 
criteria,  etc.,  without  distinction.  For  the 
period  of  a  visit,  the  visitor  is  treated  exactly 
like  an  eligible  local  user,  without  any  higher 
priority  being  given  to  either. 

A  visitor  is  defined  as  someone  who  does 
not  reside  in  the  jurisdiction  or  jurisdictions 
served  by  the  public  entity  or  other  public 
entities  with  which  it  coordinates  paratransit 
service.  For  example,  suppose  a  five-county 
metropolitan  area  provides  coordinated 
paratransit  service  under«  joint  plan.  A 
resident  of  any  of  the  five  counties  would  not 
be  regarded  as  a  visitor  in  any  of  them.  Note 
that  the  rule  talks  in  terms  of  "jurisdiction" 
rather  than  "service  area."  If  an  individual 
lives  in  XYZ  County,  but  outside  the  fixed 
route  service  area  of  that  county's  transit 
provider,  the  individual  is  still  not  a  visitor 
for  purposes  of  paratransit  in  PQR  County,  if 
PQR  is  one  of  the  counties  with  which  XYZ 
provides  coordinated  paratransit  service. 

A  visitor  can  become  eligible  in  one  of  two 
ways.  The  first  is  to  present  documentation 
from  his  or  her  "home"  jurisdiction's 
paratransit  system.  The  local  provider  will 
give  "full  faith  and  credit"  to  the  ID  card  or 
other  documentation  from  the  other  entity.  If 
the  individual  has  no  such  documentation, 
the  local  provider  may  require  the  provision 
of  proof  of  visitor  status  (i.e.,  proof  of 


residence  somewhere  else)  and,  if  the 
individual's  disability  is  not  apparent,  proof 
of  the  disability  (e.g.,  a  letter  from  a  doctor  or 
rehabilitation  professional).  Once  this 
documentation  is  presented  and  is 
satisfactory,  the  local  provider  will  make 
service  available  on  the  basis  of  the 
individual's  statement  that  he  or  she  is 
unable  to  use  the  fixed  route  transit  system. 

The  local  provider  need  serve  someone 
based  on  visitor  eligibility  for  no  more  than 
21  days.  After  that,  the  individual  is  treated 
the  same  as  a  local  person  for  eligibility 
purposes.  This  is  true  whether  the  21  days  are 
consecutive  or  parceled  out  over  several 
shorter  visits.  The  local  provider  may  require 
the  erstwhile  visitor  to  apply  for  eligibility  in 
the  usual  local  manner.  A  visitor  who  expects 
to  be  around  longer  than  21  days  should 
apply  for  regular  eligibility  as  soon  as  he 
arrives.  The  same  approach  may  be  used  for 
a  service  of  requested  visits  totaling  21  days 
or  more  in  a  relating  compact  period  of  time. 
Preferably,  this  application  process  should  be 
arranged  before  the  visitor  arrives,  by  letter, 
telephone  or  fax,  so  that  a  complete 
application  can  be  processed  expeditiously. 

Section  37. 129    Types  of  Service 

The  basic  mode  of  service  for 
complementary  paratransit  is  demand 
responsive,  origin-to-destination  service.  This 
service  may  be  provided  for  persons  in  any 
one  of  the  three  eligibility  categories,  and 
must  always  be  provided  to  persons  in  the 
first  category  (e.g.,  people  who  cannot 
navigate  the  system).  The  local  planning 
process  should  decide  whether,  or  in  what 
circumstances,  this  service  is  to  be  provided 
as  door-to-door  or  curb-to-curb  service. 

For  persons  in  the  second  eligibility 
category  (e.g.,  persons  who  can  use 
accessible  buses,  but  do  not  have  an 
accessible  bus  route  available  to  take  them  to 
their  destination),  origin-to-deslination 
service  can  be  used.  Alternatively,  the  entity 
can  provide  either  of  two  other  forms  of 
service.  One  is  on-call  bus,  in  which  the 
individual  calls  the  provider  and  arranges  for 


one  or  more  accessible  buses  to  arrive  on  the 
routes  he  needs  to  use  at  the  appropriate 
time.  On-call  bus  service  must  meet  all  the 
service  criteria  of  §  37.131.  except  that  on-call 
buses  run  only  on  fixed  routes  and  the  fare 
charged  can  be  only  the  fixed  route  fare  that 
anyone  pays  on  the  bus  (including  discounts). 

The  second  option  is  "feeder  paratransit" 
to  an  accessible  fixed  route  that  will  take  the 
individual  to  his  or  her  destination.  Feeder 
paratransit,  again,  would  have  to  meet  all  the 
criteria  of  §  37.131.  With  respect  to  fares,  the 
paratransit  fare  could  be  charged,  but  the 
individual  would  not  be  double  charged  for 
the  trip.  That  is,  having  paid  the  paratransit 
fare,  the  transfer  to  the  fixed  route  would  be 
free. 

For  persons  in  the  third  eligibility  category 
(e.g.,  persons  who  can  use  fixed  route  transit 
but  who,  because  of  a  specific  impairment- 
related  condition,  cannot  get  to  or  from  a 
stop),  the  "feeder  paratransit"  option,  under 
the  conditions  outlined  above,  is  available. 
For  some  trips,  it  might  be  necessary  to 
arrange  for  feeder  service  at  both  ends  of  the 
fixed  route  trip.  Given  the  more  complicated 
logistics  of  such  arrangements,  and  the 
potential  for  a  mistake  that  would  seriously 
inconvenience  the  passenger,  the  transit 
provider  should  consider  carefully  whether 
such  a  "double  feeder"  system,  while 
permissible,  is  truly  workable  in  its  system 
(as  opposed  to  a  simpler  system  that  used 
feeder  service  only  at  one  end  of  a  trip  when 
the  bus  let  the  person  off  at  a  place  from 
which  he  or  she  could  independently  get  to 
the  destination).  There  may  be  some 
situations  in  which  origin  to  destination 
service  is  easier  and  less  expensive. 

Section  37.131    Service  Criteria  for 
Complementary  Paratransit  Service  Area 

The  basic  bus  system  service  area  is  a 
corridor  with  a  width  of  %  of  a  mile  on  each 
side  of  each  fixed  route.  At  the  end  of  a  route, 
there  is  a  semicircular  "cap"  on  the  corridor, 
consisting  of  a  three-quarter  mile  radius  from 
the  end  point  of  the  route  to  the  parallel  sides 
of  the  corridor. 


^/4rniie 


3/4  mile 


Complementary  paratransit  must  provide 
service  to  any  origin  or  destination  point 
within  a  corridor  fitting  this  description 
around  any  route  in  the  bus  system.  Note  that 
this  does  not  say  that  an  eligible  user  must 
live  within  a  corridor  in  order  to  be  eligible.  If 
an  individual  lives  outside  the  corridor,  and 


can  find  a  way  of  getting  to  a  pickup  point 
within  the  corridor,  the  service  must  pick  him 
up  there.  The  same  holds  true  at  the 
destination  end  of  the  trip. 

Another  concept  involved  in  this  service 
criterion  is  the  core  service  area.  Imagine  a 
bus  route  map  of  a  typical  city.  Color  the  bus 


routes  and  their  corridors  blue,  against  the 
white  outline  map.  In  the  densely  populated 
areas  of  the  city,  the  routes  (which,  with  their 
corridors  attached,  cut  IVa  mile  swaths) 
merge  together  into  a  solid  blue  mass.  There 
are  few,  if  any,  white  spots  left  uncovered, 
and  they  are  likely  to  be  very  small. 
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Paratransit  would  serve  all  origins  and 
destinations  in  the  solid  blue  mass. 

But  what  of  the  little  white  spots 
surrounded  by  various  bus  corridors? 
Because  it  would  make  sense  to  avoid 
providing  service  to  such  small  isolated 
areas,  the  rule  requires  paratransit  service 
there  as  well.  So  color  them  in  too. 

Outside  the  core  area,  though,  as  bus 
routes  follow  radial  arteries  into  the  suburbs 
and  exurbs  (we  know  real  bus  route  maps  are 
more  complicated  than  this,  but  we  simplify 
for  purposes  of  illustration),  there  are 
increasingly  wide  white  areas  between  the 
blue  corridors,  which  may  have  corridors  on 
either  side  of  them  but  are  not  small  areas 
completely  surrounded  by  corridors.  These 
white  spaces  are  not  part  of  the  paratransit 
service  area  and  the  entity  does  not  have  to 


serve  origins  and  destinations  there. 
However,  if.  through  the  planning  process, 
the  entity  wants  to  enlarge  the  width  of  one 
or  more  of  the  blue  corridors  from  the  %  of  a 
mile  width,  it  can  do  so,  to  a  maximum  of  1  Vz 
miles  on  each  side  of  a  route.  The  cost  of 
service  provided  within  such  an  expanded 
corridor  can  be  counted  in  connection  with 
an  undue  financial  burden  waiver  request. 
There  may  be  a  part  of  the  service  area 
where  part  of  one  of  the  corridors  overlaps  a 
political  boundary,  resulting  in  a  requirement 
to  serve  origins  and  destinations  in  a 
neighboring  jurisdiction  which  the  entity 
lacks  legal  authority  to  service.  The  entity  is 
not  required  to  serve  such  origins  and 
destinations,  even  though  the  area  on  the 
other  side  of  the  political  boundary  is  within 
a  corridor.  This  exception  to  the  service  area 


criterion  does  not  automatically  apply 
whenever  there  is  a  political  boundary,  only 
when  there  is  a  legal  bar  to  the  entity 
providing  service  on  the  other  side  of  the 
boundary. 

The  rule  requires,  in  this  situation,  that  the 
entity  take  all  practicable  steps  to  get  around 
the  problem  so  that  it  can  provide  service 
throughout  its  service  area.  The  entity  should 
work  with  the  state  or  local  governments 
involved,  via  coordination  plans,  reciprocity 
agreements,  memoranda  or  understanding  or 
other  means  to  prevent  political  boundaries 
from  becoming  barriers  to  the  travel  of 
individuals  with  disabilities. 

The  definition  of  the  service  area  for  rail 
systems  is  somewhat  different,  though  many 
of  the  same  concepts  apply. 


Circle  radius  =  3/4  mile 


Around  each  station  on  the  line  (whether 
or  not  a  key  station),  the  entity  would  draw  a 
circle  with  a  radius  of  %  mile.  Some  circles 
may  touch  or  overlap.  The  series  of  circles  is 
the  rail  system's  service  area.  (We  recognize 
that,  in  systems  where  stations  are  close 
together,  this  could  result  in  a  service  area 
that  approached  being  a  corridor  like  that  of 
a  bus  line.)  The  rail  system  would  provide 
paratransit  service  from  any  point  in  one 
circle  to  any  point  in  any  other  circle.  The 
entity  would  not  have  to  provide  service  to 
two  points  within  the  same  circle,  since  a  trip 
between  two  points  in  the  vicinity  of  the 
same  station  is  not  a  trip  that  typically  would 
be  taken  by  train.  Nor  would  the  entity  have 
to  provide  service  to  spaces  between  the 
circles.  For  example,  a  train  trip  would  not 
get  close  to  point  x;  one  would  have  to  take  a 
bus  or  other  mode  of  transportation  to  get 
from  station  E  or  F  to  point  x.  A  paratransit 
system  comparable  to  the  rail  service  area 
would  not  be  required  to  take  someone  there 
either. 

Rail  systems  typically  provide  trips  that  are 
not  made,  or  cannot  be  made  conveniently, 
on  bus  systems.  For  example,  many  rail 
systems  cross  jurisdictional  boundaries  that 
bus  systems  often  do  not.  One  can  travel 


from  Station  A  to  a  relatively  distant  Station 
E  on  a  rail  system  in  a  single  trip,  while  a  bus 
trip  between  the  same  points,  if  possible  at 
all,  may  involve  a  number  of  indirect  routings 
and  transfers,  on  two  bus  systems  that  may 
not  interface  especially  well. 

Rail  operators  have  an  obligation  to 
provide  paratransit  equivalents  of  trips 
between  circles  to  persons  who  cannot  use 
fixed  route  rail  systems  because  they  cannot 
navigate  the  system,  because  key  stations  or 
trains  are  not  yet  accessible,  or  because  they 
cannot  access  stations  from  points  within  the 
circles  because  of  a  specific  impairment- 
related  condition.  For  individuals  who  are 
eligible  in  category  2  because  they  need  an 
accessible  key  station  to  use  the  system,  the 
paratransit  obligation  extends  only  to 
transportation  among  "circles"  centered  on 
designated  key  stations  (since,  even  when  the 
key  station  plan  is  fully  implemented,  these 
individuals  will  be  unable  to  use  non-key 
stations). 

It  is  not  sufficient  for  a  rail  operator  to 
refer  persons  with  disabilities  to  an 
accessible  bus  system  in  the  area.  The 
obligation  to  provide  paratransit  for  a  rail 
system  is  independent  of  the  operations  of 
any  bus  system  serving  the  same  area. 


whether  operated  by  the  same  entity  that 
operates  the  rail  system  or  a  different  entity. 
Obviously,  it  will  be  advantageous  for  bus 
and  rail  systems  to  coordinate  their 
paratransit  efforts,  but  a  coordinated  system 
would  have  to  ensure  coverage  of  trips 
comparable  to  rail  trips  that  could  not 
conveniently  be  taken  on  the  fixed  route  bus 
system. 
Response  Time 

Under  this  provision,  an  entity  must  make 
its  reservation  service  available  during  the 
hours  its  administrative  offices  are  open.  If 
those  offices  are  open  9  to  5.  those  are  the 
hours  during  which  the  reservations  service 
must  be  open,  even  if  the  entity's  transit 
service  operated  6  a.m.  to  midnight.  On  days 
prior  to  a  service  day  on  which  the 
administrative  offices  are  not  open  at  all  (e.g., 
a  Sunday  prior  to  a  Monday  service  day),  the 
reservation  service  would  also  be  open  9  to  5. 
Note  that  the  reservation  service  on  any  day 
does  not  have  to  be  provided  directly  by  a 
"real  person."  An  answering  machine  or 
other  technology  can  suffice. 

Any  caller  reaching  the  reservation  service 
during  the  9  to  5  period,  in  this  example. 
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could  reserve  service  for  any  time  during  the 
next  6  a.m.  to  12  midnight  service  day.  This  is 
the  difference  between  "next  day  scheduling" 
and  a  system  involving  a  24-hour  prior 
reservation  requirement,  in  which  a  caller 
would  have  to  reserve  a  trip  at  7  a.m.  today  if 
he  or  she  wanted  to  travel  at  7  a.m. 
tomorrow.  The  latter  approach  is  not 
adequate  under  this  rule. 

The  entity  may  use  real  time  scheduling  for 
all  or  part  of  its  service.  Like  the  Moliere 
character  who  spoke  prose  all  his  life  without 
knowing  it,  many  entities  may  already  be 
using  some  real  time  scheduling  (e.g.,  for 
return  trips  which  are  scheduled  on  a  when- 
needed  basis,  as  opposed  to  in  advance).  A 
number  of  transit  providers  who  have  used 
real  time  scheduling  believe  that  it  is  more 
efficient  on  a  per-trip  basis  and  reduces 
cancellations  and  no-shows  significantly.  We 
encourage  entities  to  consider  this  form  of 
service. 

Sometimes  users  want  to  schedule  service 
well  in  advance,  to  be  sure  of  traveling  when 
they  want  to.  The  rule  tells  providers  to 
permit  reservations  to  be  made  as  much  as  14 
days  in  advance.  In  addition,  though  an  entity 
may  negotiate  writh  a  user  to  adjust  pickup 
and  return  trip  times  to  make  scheduling 
more  efficient,  the  entity  cannot  insist  on 
scheduling  a  trip  more  than  one  hour  earlier 
or  later  than  the  individual  desires  to  travel. 
Any  greater  deviation  from  desired  trip 
would  exceed  the  bounds  of  comparability. 

Fares 

To  calculate  the  proper  paratransit  fare,  the 
entity  would  determine  the  route(s)  that  an 
individual  would  take  to  get  from  his  or  her 
origin  to  his  or  her  destination  on  the  fixed 
route  system.  At  the  time  of  day  the  person 
was  traveling,  what  is  the  fare  for  that  trip  on 
those  routes?  Applicable  charges  like  transfer 
fees  or  premium  service  charges  may  be 
added  to  the  amount,  but  discounts  (e.g.,  the 
half-fare  discount  for  off-peak  fixed  route 
travel  by  elderly  and  handicapped  persons) 
would  not  be  subtracted.  The  transit  provider 
could  charge  up  to  twice  the  resulting  amount 
for  the  paratransit  trip. 

The  mode  through  which  paratransit  is 
provided  does  not  change  the  method  of 
calculation.  For  example,  if  paratransit  is 
provided  via  user  side  subsidy  taxi  service 
rather  than  publicly  operated  dial-a-ride  van 
service,  the  cost  to  the  user  could  still  be  only 
twice  the  applicable  fixed  route  fare.  The 
system  operates  the  same  regardless  of 
whether  the  paratransit  trip  is  being  provided 
in  place  of  a  bus  or  a  rail  trip  the  user  cannot 
make  on  the  fixed  route  system.  Where  bus 
and  rail  systems  are  run  by  the  same  provider 
(or  where  the  same  bus  provider  runs  parallel 
local  and  express  buses  along  the  same 
route),  the  comparison  would  be  made  to  the 
mode  on  which  a  typical  fixed  route  user 
would  make  the  particular  trip,  based  on 
schedule,  length,  convenience,  avoidance  of 
transfers,  etc. 

Companions  are  charged  the  same  fare  as 
the  eligible  individual  they  are 
accompanying.  Personal  care  attendants  ride 
free. 

One  exception  to  the  fare  requirement  is 
made  for  social  service  agency  (or  other 
organization-sponsored)  trips.  This  exception, 
which  allows  the  transit  provider  to  negotiate 


a  price  with  the  agency  that  is  more  than 
twice  the  relevant  fixed  route  fare,  applies  to 
"agency  trips,"  by  which  we  mean  trips 
which  are  guaranteed  to  the  agency  for  its 
use.  That  is,  if  an  agency  wants  12  slots  for  a 
trip  to  the  mall  on  Saturday  for  clients  with 
disabihties,  the  agency  makes  the  reservation 
for  the  trips  in  its  name,  the  agency  will  be 
paying  for  the  transportation,  and  the  trips 
are  reserved  to  the  agency,  for  whichever  12 
people  the  agency  designates,  the  provider 
may  then  negotiate  any  price  it  can  with  the 
agency  for  the  trips.  We  distinguish  this 
situation  from  one  in  which  an  agency 
employee,  as  a  service,  calls  and  makes  an 
individual  reservation  in  the  name  of  a  client, 
where  the  client  will  be  paying  for  the 
transportation. 

Restrictions  and  Priorities  Based  on  Trip 
Purpose 

This  is  a  simple  and  straightforward 
requirement.  There  can  be  no  restrictions  or 
priorities  based  on  trip  purpose  in  a 
comparable  complementary  paratransit 
system.  When  a  user  reserves  a  trip,  the 
entity  will  need  to  know  the  origin, 
destination,  time  of  travel,  and  how  many 
people  are  traveling.  The  entity  does  not  need 
to  know  why  the  person  is  traveling,  and 
should  not  even  ask. 

Hours  and  Days  of  Service 

This  criterion  says  simply  that  if  a  person 
can  travel  to  a  given  destination  using  a  given 
fixed  route  at  a  given  time  of  day,  an  ADA 
paratransit  eligible  person  must  be  able  to 
travel  to  that  same  destination  on  paratransit 
at  that  time  of  day.  This  criterion  recognizes 
that  the  shape  of  the  service  area  can  change. 
Late  at  night,  for  example,  it  is  common  for 
certain  routes  not  to  be  run.  Those  routes,  and 
their  paratransit  corridors,  do  not  need  to  be 
served  with  paratransit  when  the  fixed  route 
system  is  not  nmning  on  them.  One  couldn't 
get  to  destinations  in  that  corridor  by  fixed 
route  at  those  times,  so  paratransit  service  is 
not  necessary  either. 

It  should  be  pointed  out  that  service  during 
low-demand  times  need  not  be  by  the  same 
paratransit  mode  as  during  higher  usage 
periods.  For  example,  if  a  provider  uses  its 
own  paratransit  vans  during  high  demand 
periods,  it  could  use  a  private  contractor  or 
user-side  subsidy  provider  during  low 
demand  periods.  This  would  presumably  be  a 
more  efficient  way  of  providing  late  night 
service.  A  call-forwarding  device  for 
communication  with  the  auxihary  carrier 
during  these  low  demand  times  would  be 
perfectly  acceptable,  and  could  reduce 
administrative  costs. 

Capacity  Constraints 

This  provision  specifically  prohibits  two 
common  mechanisms  that  Hmit  use  of  a 
paratransit  system  so  as  to  constrain  demand 
on  its  capacity.  The  first  is  a  waiting  list. 
Tyically,  a  waiting  list  involves  a 
determination  by  a  provider  that  it  can 
provide  service  only  to  a  given  number  of 
eligible  persons.  Other  eligible  persons  are 
not  able  to  receive  service  until  one  of  the 
people  being  served  moves  away  or 
otherwise  no  longer  uses  the  service.  Then 
the  persons  on  the  waiting  list  can  move  up. 
The  process  is  analogous  to  the  wait  that 


persons  in  some  cities  have  to  endure  to  be 
able  to  buy  season  tickets  to  a  sold-out  slate 
of  professional  football  games. 

The  second  mechanism  specifically 
mentioned  is  a  number  limit  on  the  trips  a 
passenger  can  take  in  a  given  period  of  time. 
It  is  a  kind  of  rationing  in  which,  for  example, 
if  one  has  taken  his  quota  of  30  trips  this 
month,  he  cannot  take  further  trips  for  the 
rest  of  the  month. 

In  addition,  this  paragraph  prohibits  any 
operational  pattern  or  practice  that 
significantly  limits  the  availability  of  service 
of  ADA  paratransit  eligible  persons.  As 
discussed  under  §  37.125  in  the  context  of 
missed  trips  by  passengers,  a  "pattern  or 
practice"  involves,  regular,  or  repeated 
actions,  not  isolated,  accidental,  or  singular 
incidents.  A  missed  trip,  late  arrival,  or  trip 
denial  now  and  then  does  not  trigger  this 
provision. 

Operational  problems  outside  the  control 
of  the  enfity  do  not  count  as  part  of  a  pattern 
or  practice  under  this  provision.  For  example, 
if  the  vehicle  has  an  accident  on  the  way  to 
pick  up  a  passenger,  the  late  arrival  would 
not  count  as  part  of  a  pattern  or  practice.  If 
something  that  could  not  have  been 
anticipated  at  the  time  the  trip  was  scheduled 
(e.g.,  a  snowstorm,  an  accident  or  hazardous 
materials  incident  that  traps  the  paratransit 
vehicle,  like  all  traffic  on  a  certain  highway, 
for  hours),  the  resulting  missed  trip  would  not 
count  as  part  of  a  pattern  or  practice.  On  the 
other  hand,  if  the  entity  regularly  does  not 
maintain  its  vehicles  well,  such  that  frequent 
mechanical  breakdowns  result  in  missed  trips 
or  late  arrivals,  a  pattern  or  practice  may 
exist.  This  is  also  true  in  a  situation  in  which 
scheduling  practices  fail  to  take  into  account 
regularly  occurring  traffic  conditions  (e.g., 
rush  hour  traffic  jams),  resulting  in  frequent 
late  arrivals. 

The  rule  mentions  three  specific  examples 
of  operational  patterns  or  practices  that 
would  violate  this  provision.  The  first  is  a 
pattern  or  practice  of  substantial  numbers  of 
significantly  untimely  pickups  (either  for 
initial  or  return  trips).  To  violate  this 
provision,  there  must  be  both  a  substantial 
number  of  late  arrivals  and  the  late  arrivals 
in  question  must  be  significant  in  length.  For 
example,  a  DOT  Inspector  General's  (IG) 
report  on  one  city's  paratransit  system 
disclosed  that  around  30  percent  of  trips  were 
between  one  and  five  hours  late.  Such  a 
situation  would  trigger  this  provision.  On  the 
other  hand,  only  a  few  instances  of  trips  one 
to  five  hours  late,  or  many  instances  of  trips  a 
few  minutes  late,  would  not  trigger  this 
provision. 

The  second  example  is  substantial 
numbers  of  trip  denials  or  missed  trips.  For 
example,  if  on  a  regular  basis  the  reservation 
phone  lines  open  at  5  a.m.  and  callers  after  7 
a.m.  are  all  told  that  they  cannot  travel,  or 
the  phone  lines  shut  down  after  7  a.m.  and  a 
recorded  message  says  to  call  back  the  next 
day,  or  the  phone  lines  are  always  so  busy 
that  no  one  can  get  through,  this  provision 
would  be  triggered.  (Practices  of  this  kind 
would  probably  violate  the  response  time 
criterion  as  well.)  Also,  if.  on  a  regular  basis, 
the  entity  misses  a  substantial  number  of 
trips  (e.g.,  a  trip  is  scheduled,  the  passenger  is 
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waiting,  but  the  vehicle  never  comes,  goes  to 
the  wrong  address,  is  extremely  late,  etc.),  it 
would  violate  this  provision. 

The  third  example  is  substantial  numbers 
of  trips  with  excessive  trip  lengths.  Since 
paratransit  is  a  shared  ride  service, 
paratransit  rides  between  Point  A  and  Point 
B  will  usually  take  longer,  and  involve  more 
intermediate  stops,  than  a  taxi  ride  between 
the  same  two  points.  However,  when  the 
number  of  intermediate  stops  and  the  total 
trip  time  for  a  given  passenger  grows  so  large 
as  to  make  use  of  the  system  prohibitively 
inconvenient,  then  this  provision  would  be 
triggered.  For  example,  the  IG  report  referred 
to  ,ibove  mentioned  a  situation  in  which  9 
percent  of  riders  had  one  way  trips  averaging 
between  two  and  four  hours,  with  an  average 
of  16  intermediate  stops.  Such  a  situation 
would  probably  trigger  this  provision. 

Though  these  three  examples  probably 
cover  the  most  frequently  cited  problems  in 
paratransit  operations  that  directly  or 
indirectly  limit  the  provision  of  service  that  is 
theoretically  available  to  eligible  persons,  the 
list  is  not  exhaustive.  Other  patterns  or 
practices  could  trigger  this  provision.  For 
example,  the  Department  has  heard  about  a 
situation  in  which  an  entity's  paratransit 
contractor  was  paid  on  a  per-trip  basis, 
regardless  of  the  length  of  the  trip.  The 
contractor  therefore  had  an  economic 
incentive  to  provide  as  many  trips  as 
possible.  As  a  result,  the  contractor  accepted 
short  trips  and  routinely  denied  longer  trips. 
This  would  be  a  pattern  or  practice  contrary 
to  this  provision  (and  contrary  to  the  service 
area  provision  as  well). 

Additional  Service 

This  provision  emphasizes  that  entities 
may  go  beyond  the  requirements  of  this 
section  in  providing  service  to  ADA 
paratransit  individuals.  For  example,  no  one 
is  precluded  from  offering  service  in  a  larger 
service  area,  during  greater  hours  than  the 
fixed  route  system,  or  without  charge. 
However,  costs  of  such  additional  service  do 
not  count  with  respect  to  undue  financial 
burden  waiver  requests.  Where  a  service 
criterion  itself  incorporates  a  range  of  actions 
the  entity  may  take  (e.g.,  providing  wide 
corridors  outside  the  urban  core,  using  real 
time  scheduling),  however,  costs  of  providing 
that  optional  service  may  be  counted  for 
undue  financial  burden  waiver  request 
purposes. 

Section  37.133    Subscription  Service 

As  part  of  its  paratransit  service,  an  entity 
may  include  a  subscription  service 
component.  However,  at  any  given  time  of 
day,  this  component  may  not  absorb  more 
than  50  percent  of  available  capacity  on  the 
total  system.  For  example,  if,  at  8  a.m.,  the 
system  can  provide  400  trips,  no  more  than 
200  of  these  can  be  subscription  trips. 

The  one  exception  to  this  rule  would  occur 
in  a  situation  in  which  there  is  excess  non- 
subscription  capacity  available.  For  example, 
if  over  a  long  enough  period  of  time  to 
establish  a  pattern,  there  were  only  150  non- 
subscription  trips  requested  at  8  a.m.,  the 
provider  could  begin  to  provide  250 
subscription  trips  at  that  time.  Subsequently, 
if  non-subscription  demand  increased  over  a 
period  of  time,  such  that  the  50  trips  were 


needed  to  satisfy  a  regular  non-subscription 
demand  at  that  time,  and  overall  system 
capacity  had  not  increased,  the  50  trips 
would  have  to  be  returned  to  the  non- 
subscription  category.  During  times  of  high 
subscription  demand,  entities  could  use  the 
trip  time  negotiation  discretion  of 
§  37.131(c)(2)  to  shift  some  trips  to  other 
times. 

Because  subscription  service  is  a  limited 
subcomponent  of  paratransit  service,  the  rule 
permits  restrictions  to  be  imposed  on  its  use 
that  could  not  be  imposed  elsewhere.  There 
may  be  a  waiting  list  for  provision  of 
subscription  service  or  the  use  of  other 
capacity  constraints.  Also,  there  may  be 
restrictions  or  priorities  based  on  trip 
purpose.  For  example,  subscription  service 
under  peak  work  trip  times  could  be  limited 
to  work  trips.  We  emphasize  that  these 
limitations  apply  only  to  subscription  service. 
It  is  acceptable  for  a  provider  to  put  a  person 
on  a  waiting  list  for  access  to  subscription 
service  at  8  a.m.  for  work  trips;  the  same 
person  could  not  be  wait-listed  for  access  to 
paratransit  service  in  general. 

Section  37.135    Submission  of  Paratransit 
Plans 

This  section  contains  the  general 
requirements  concerning  the  submission  of 
paratransit  plans.  Each  public  entity 
operating  fixed  route  service  is  required  to 
develop  and  submit  a  plan  for  paratransit 
service.  Where  you  send  your  plans  depends 
on  the  type  of  entity  you  are.  There  are  two 
categories  of  entities  which  should  submit 
their  plans  to  states — (1)  UMTA  recipients 
and  (2)  entities  who  are  administered  by  the 
state  on  behalf  of  UMTA. 

These  UMTA  grantees  submit  their  plans 
to  the  states  because  the  agency  would  like 
the  benefit  of  the  states'  expertise  before 
final  review.  The  states'  role  is  as  a 
commenter,  not  as  a  reviewer. 

This  section  also  specifies  annual  progress 
reports  concerning  the  meeting  of  previously 
approved  milestones,  any  slippage  (with  the 
reasons  for  it  and  plans  to  catch  up),  and  any 
significant  changes  in  the  operator's 
environment,  such  as  the  withdrawal  from 
the  marketplace  of  a  private  paratransit 
provider  or  whose  service  the  entity  has 
relied  upon  to  provide  part  of  its  paratransit 
service. 

Paragraph  (d)  of  this  section  specifies  a 
maximum  time  period  for  the  phase-in  of  the 
implementation  of  paratransit  plans.  The 
Department  recognizes  that  it  is  not 
reasonable  to  expect  paratransit  systems  to 
spring  into  existence  fully  formed,  like 
Athena  from  the  head  of  Zeus.  Under  this 
paragraph,  all  entities  must  be  in  full 
compliance  with  all  paratransit  provisions  by 
January  26,  1997,  unless  the  entity  has 
received  a  waiver  from  UMTA  based  on 
undue  financial  burden  (which  applies  only 
to  the  service  criteria  of  §  37.131,  not  to 
eligibility  requirements  or  other  paratransit 
provisions). 

While  the  rule  assumes  that  most  entities 
will  take  a  year  to  fully  implement  these 
provisions,  longer  than  a  year  requires  the 
paratransit  plans  to  submit  milestones  that 
are  susceptible  to  objective  verification.  Not 
all  plans  will  be  approved  with  a  five-year 


lead-in  period.  Consistent  yvith  the  proposed 
rule,  the  Department  intends  to  look  at  each 
plan  individually  to  see  what  is  required  for 
implementation  in  each  case.  DOT  may 
approve  only  a  shorter  phase-in  period  in  a 
given  case. 

Section  37.137    Paratransit  Plan 
Development 

Section  35.137  establishes  three  principal 
requirements  in  the  development  of 
paratransit  plans. 

First  is  the  requirement  to  survey  existing 
paratransit  services  within  the  service  area. 
This  is  required  by  section  223(c)(8)  of  the 
ADA.  While  the  ADA  falls  short  of  explicitly 
requiring  coordination,  clearly  this  is  one  of 
the  goals.  The  purpose  of  the  survey  is  to 
determine  what  is  being  provided  already,  so 
that  a  transit  provider  can  accurately  assess 
what  additional  service  is  needed  to  meet  the 
service  criteria  for  comparable  paratransit 
service.  The  plan  does  not  have  to  discuss 
private  paratransit  providers  whose  services 
will  not  be  used  to  help  meet  paratransit 
requirements  under  this  rule.  However,  the 
public  entity  will  need  to  know  specifically 
what  services  are  being  provided  by  whom  if 
the  entity  is  to  count  the  transportation 
toward  the  overall  need. 

Since  the  public  entity  is  required  to 
provide  paratransit  to  all  ADA  paratransit 
eligible  individuals,  there  is  some  concern 
that  currently  provided  service  may  be  cut 
back  or  eliminated.  It  is  possible  that  this 
may  happen  and  such  action  would  have  a 
negative  effect  on  transportation  provided  to 
persons  with  disabilities  in  general.  The 
Department  urges  each  entity  required  to 
submit  a  plan  to  work  with  current  providers 
of  transportation,  not  only  to  determine  what 
transportation  services  they  provide,  but  also 
to  continue  to  provide  service  into  the 
foreseeable  future. 

Second,  §  37.137  specifies  requirements  for 
public  participation.  First,  the  entity  must 
perform  outreach,  to  ensure  that  a  wide  range 
of  persons  anticipated  to  use  the  paratransit 
service  know  about  and  have  the  opportunity 
to  participate  in  the  development  of  the  plan. 
Not  only  must  the  entity  identify  who  these 
individuals  or  groups  are,  the  entity  also  must 
contact  the  people  at  an  early  stage  in  the 
development  process. 

The  other  public  participation  requirements 
are  straightforward.  There  must  be  a  public 
hearing  and  an  opportunity  to  comment.  The 
hearing  must  be  accessible  to  those  with 
disabilities,  and  notice  of  the  hearing  must  be 
accessible  as  well.  There  is  a  special  efforts 
test  identified  in  this  paragraph  for  comments 
concerning  a  multi-year  phase-in  of  a 
paratransit  plan. 

The  final  general  requirement  of  the  section 
specifies  that  efforts  at  public  participation 
must  be  made  permanent  through  some 
mechanism  that  provides  for  participation  in 
all  phases  of  paratransit  plan  development 
and  submission.  The  Department  is  not 
requiring  that  there  be  an  advisory  committee 
established,  although  this  is  one  method  of 
institutionalizing  participation.  The 
Department  is  not  as  interested  in  the  specific 
structure  used  to  ensure  public  participation 
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as  we  are  interested  in  the  effectiveness  of 
the  effort. 

The  Department  beheves  that  public 
participation  is  a  key  element  in  the  effective 
implementation  of  the  ADA.  The  ADA  is  an 
opportunity  to  develop  programs  that  will 
ensure  the  integration  of  all  persons  into  not 
just  the  transportation  system  of  America, 
but  all  of  the  opportunities  transportation 
makes  possible.  This  opportunity  is  not 
without  tremendous  challenges  to  the  transit 
providers.  It  is  only  through  dialogue,  over 
the  long  term,  that  usable,  possible  plans  can 
be  developed  and  implemented. 

Section  37.139    Plan  Contents 

This  section  contains  substantive 
categories  of  information  to  be  contained  in 
the  paratransil  plan:  Information  on  current 
and  changing  fixed  route  service;  inventory  of 
existing  paratransit  service;  discussion  of  the 
discrepancies  between  existing  paratransit 
and  what  is  required  under  this  regulation;  a 
discussion  of  the  public  participation 
requirements  and  how  they  have  been  met; 
the  plan  for  paratransit  service;  the  budget 
for  paratransit  services;  efforts  to  coordinate 
with  other  transportation  providers;  a 
description  of  the  process  in  place  or  to  be 
used  to  register  ADA  paratransit  eligible 
individuals;  a  description  of  the 
documentation  provided  to  each  individual 
verifying  eligibility;  and  a  request  for  a 
waiver  based  on  undue  financial  burden,  if 
applicable.  The  final  rule  contains  a 
reorganized  and  slightly  expanded  section  on 
plan  contents,  reflecting  requests  to  be  more 
explicit,  rather  than  less  explicit. 

The  list  of  required  elements  is  the  same 
for  all  entities  required  to  submit  paratransit 
plans.  There  is  no  document  length 
requirement,  however.  Each  entity  (or  group 
plan)  is  unique  and  we  expect  the  plans  to 
reflect  this.  While  we  would  like  the  plan 
elements  presented  in  the  order  listed  in  this 
section,  the  contents  most  likely  will  vary 
greatly,  depending  on  the  size,  geographic 
area,  budget,  complexity  of  issues,  etc.  of  the 
particular  submitting  agency. 

This  section  and  §  37.139  provide  for  a 
maximum  phase-in  period  of  five  years,  with 
an  assumed  one-year  phase-in  for  all 
paratransit  programs.  (The  required  budget 
has  been  changed  to  five  years  as  well.)  The 
Department  has  established  a  maximum  five- 
year  phase-in  in  the  belief  that  not  all 
systems  will  require  that  long,  but  that  some, 
particularly  those  which  had  chosen  to  meet 
compliance  with  section  504  requirements 
with  accessible  fixed  route  service,  may 
indeed  need  five  years. 

We  are  confident  that,  through  the  public 
participation  process,  entities  can  develop  a 
realistic  plan  for  full  compliance  with  the 
ADA.  To  help  ensure  this,  the  paratransit 
plan  contents  section  now  requires  that  any 
plan  which  projects  full  compliance  after 
January  26, 1993  must  include  milestones 
which  can  be  measured  and  which  result  in 
steady  progress  toward  full  compliance.  For 
example,  it  is  possible  that  the  first  part  of 
year  one  is  used  to  ensure  comprehensive 
registration  of  all  eligible  persons  with 
disabilities,  training  of  transit  provider  staffs 
and  the  development  and  dissemination  of 
information  to  users  and  potential  users  in 


accessible  formats  and  some  modest  increase 
in  paratransit  service  is  provided.  A  plan 
would  not  be  permitted  to  indicate  that  no 
activity  was  possible  in  the  first  year,  but 
proportionately  more  progress  could  be 
planned  for  later  years  than  for  the  first  year. 
Implementation  must  begin  in  January  1992. 

Each  plan,  including  its  proposed  phase-in 
period,  will  be  the  subject  of  examination  by 
UMTA.  Not  all  providers  who  request  a  five- 
year  phase-in  will  receive  approval  for  a  five- 
year  phase-in.  The  plan  must  be  careful, 
therefore,  to  explain  what  current  services 
are,  what  the  projections  are,  and  what 
methods  are  in  place  to  determine  and 
provide  accountability  for  progress  toward 
full  compliance. 

We  have  been  asked  for  assistance  in 
assessing  what  the  demand  for  paratransit 
service  will  be.  UMTA's  ADA  Paratransit 
Manual  provides  detailed  assistance  in  this 
and  many  other  areas  of  the  plan 
development  process. 

The  ADA  itself  contained  a  figure  of  43 
million  persons  with  disabilities.  It  should  be 
pointed  out  that  many  of  these  may  not 
necessarily  be  eligible  for  ADA  paratransit 
service.  The  Department's  regulatory  impact 
analysis  discussing  the  probable  costs 
involved  in  implementing  this  rule  places  the 
possible  percentage  of  population  who  would 
be  eligible  for  paratransit  service  at  between 
1.4  and  1.9  percent.  This  figure  can  vary 
depending  on  the  type  and  variety  of  services 
you  have  available,  or  on  such  things  as 
climate,  proximity  to  medical  care,  family, 
etc.  that  a  person  with  a  disability  may  need. 
Clearly  estimating  demand  is  one  of  the  most 
critical  elements  in  the  plan,  since  it  will  be 
used  to  make  decisions  about  all  of  the 
various  service  criteria. 

Section  37.139  contains  a  new  paragraph 
(j),  spelling  out  in  more  detail  requirements 
related  to  the  annual  submission  of  plans. 
Since  there  is  now  the  possibility  for  five- 
year  phase-ins,  the  annual  plan  demonstrates 
the  progress  made  to  date,  and  explains  any 
delays. 

Section  37.141    Requirements  If  a  Joint  Plan 
is  Submitted 

The  Department  believes  that,  particularly 
in  large,  multi-provider  regions,  a  coordinated 
regional  paratransit  plan  and  system  are 
extremely  important.  Such  coordination  can 
do  much  to  ensure  that  the  most 
comprehensive  transportation  can  be 
provided  with  the  most  efficient  use  of 
available  resources.  We  recognize  that  the 
effort  of  putting  together  such  a  coordinated 
system  can  be  a  lengthy  one.  This  section  is 
intended  to  facilitate  the  process  of  forming 
such  a  coordinated  system. 

If  a  number  of  entities  wish  to  submit  a 
joint  plan  for  a  coordinated  system,  they 
must,  like  other  entities,  submit  a  document 
by  January  26, 1992.  At  a  minimum,  this 
document  must  include  the  following: 

(1)  A  general  statement  that  the 
participating  entities  intend  to  file  a  joint 
coordinated  plan; 

(2)  A  certification  from  each  participating 
entity  that  it  is  committed  to  providing 
paratransit  as  a  part  of  a  coordinated  plan; 

(3)  A  certification  from  each  participating 
entity  that  it  will  maintain  at  least  current 


levels  of  paratransit  service  until  the 
coordinated  paratransit  service  called  for  by 
the  joint  plan  is  implemented; 

(4)  As  many  elements  of  the  plan  as 
possible. 

These  provisions  ensure  that  significant 
planning  will  precede,  and  plan 
implementation  will  begin  by,  January  26, 
1992,  without  precluding  entities  from 
cooperating  because  it  was  not  possible  to 
complete  coordinating  different  public 
entities  by  that  date.  The  entities  involved  in 
a  joint  plan  are  required  to  submit  all 
elements  of  their  plan  by  July  26, 1992. 

The  final  provision  in  the  section  notes  that 
an  entity  may  later  join  a  coordinated  plan, 
even  if  it  has  filed  its  own  plan  on  January  26, 
1992.  An  entity  must  submit  its  own  plan  by 
January  26,  1992,  if  it  has  not  provided  a 
certification  of  participation  in  a  joint  plan.]. 
In  this  case,  the  entity  must  provide  the 
assurances  and  certifications  required  of  all 
of  the  other  participating  entities. 

The  Department  fully  expects  that  many 
jurisdictions  filing  joint  plans  will  be  able  to 
do  so  by  January  26, 1992.  For  those  who 
cannot,  the  regulatory  provision  ensures  that 
there  will  be  no  decrease  in  paratransit 
service.  Further,  since  we  anticipate 
coordinated  service  areas  to  provide  more 
effective  service,  complete  implementation  of 
a  joint  plan  could  be  more  rapid  than  if  each 
entity  was  providing  service  on  its  own. 

Entities  submitting  a  joint  plan  do  not  have 
any  longer  than  any  other  entities  to  fully 
implement  complementary  paratransit 
service.  In  any  case,  all  plans  (joint  or  single) 
must  be  fully  implemented  by  January  26, 
1997,  absent  a  waiver  for  undue  financial 
burden  (which  would,  in  the  case  of  a  joint 
plan,  be  considered  on  a  joint  basis). 

Section  37.143    Paratransit  Plan 
Implementation 

As  already  discussed  under  §  37.135,  the 
states  will  receive  UNfTA  recipient  plans  for 
section  18  recipients  administered  by  the 
State  or  any  small  urbanized  area  recipient  of 
section  9  funds  administered  by  a  state. 
Public  entities  who  do  not  receive  UMTA 
funds  will  submit  their  plans  directly  to  the 
applicable  Regional  Office  (listed  in  appendix 
B  to  the  rule). 

The  role  of  the  state  is  to  accept  the  plans 
on  behalf  of  UMTA,  to  ensure  that  all  plans 
are  submitted  to  it  and  forward  the  plans, 
with  any  comments  on  the  plans,  to  UMTA. 
This  comment  is  very  important  for  UMTA  to 
receive,  since  states  administer  these 
programs  on  behalf  of  UMTA.  Each  state's 
specific  knowledge  of  UMTA  grantees  it 
administers  will  provide  helpful  information 
to  UMTA  in  making  its  decisions. 

The  rule  lists  five  questions  the  states  must 
answer  when  they  forward  the  plans.  These 
questions  are  gauged  to  capitalize  on  the 
working  knowledge  the  states  possess  on  the 
grantees.  UMTA  will  send  a  more  specific 
letter  of  instruction  to  each  state  explaining 
its  role. 

Section  37. 147    UMTA  Review  of  Plans 

This  provision  spells  out  factors  UMTA 
will  consider  in  reviewing  each  plan, 
including  whether  the  submission  is 
complete,  whether  the  plan  complies  with  the 
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substance  of  the  ADA  regulation,  whether  the 
entity  complied  with  the  public  participation 
requirements  in  developing  the  plan,  efforts 
by  the  entity  to  coordinate  with  other  entities 
in  a  plan  submission,  and  any  comments 
submitted  by  the  states. 

These  elements  are  not  the  only  items  that 
will  be  reviewed  by  UMTA.  Every  portion  of 
the  plan  will  be  reviewed  and  assessed  for 
compliance  with  the  regulation.  This  section 
merely  highlights  those  provisions  thought 
most  important  by  the  Department. 

Section  37.151     Waiver  for  Undue  Financial 
Burden 

The  Department  has  adopted  a  five-year 
phase-in  for  paratransit  service.  Under  this 
scheme,  each  entity  required  to  provide 
paratransit  service  will  be  able  to  design  a 
phase-in  of  its  service  specifically  geared  to 
local  circumstances.  While  all  jurisdictions 
will  not  receive  approval  for  plans  with  a  five 
year  phase-in,  each  entity  will  be  able  to 
request  what  it  needs  based  on  local 
circumstances.  Generally,  the  section  allows 
an  entity  to  request  a  wavier  at  any  time  it 
determines  that  it  will  not  be  able  to  meet  a 
five-year  phase-in  or  make  measured 
progress  toward  its  full  compliance  date 
specified  in  its  original  plan. 

A  waiver  for  undue  financial  burden 
should  be  requested  if  one  of  the  following 
circumstances  applies.  First,  when  the  entity 
submits  its  first  plan  on  January  26, 1992,  if 
the  entity  knows  it  will  not  be  able  to  reach 
full  compliance  within  five  years,  or  if  the 
entity  carmot  make  measured  progress  the 
first  year  it  may  submit  a  waiver  request.  The 
entity  also  should  apply  for  a  waiver,  if, 
during  plan  implementation,  there  are 
changed  circumstances  which  make  it 
unlikely  that  compliance  vdll  be  possible. 

The  concept  of  measured  progress  should 
be  given  its  plain  meaning.  It  is  not 
acceptable  to  submit  a  plan  which  shows 
significant  progress  in  implementing  a  plan  in 
years  four  and  five,  but  no  progress  in  years 
one  and  two.  Similarly,  the  progress  must  be 
susceptible  to  objective  verification.  An 
entity  cannot  merely  "work  toward" 
developing  a  particular  aspect  of  a  plan. 

The  Department  intends  that  undue  burden 
waiver  requests  will  be  given  close  scrutiny, 
and  waiver  will  not  be  granted  highly.  In 
reviewing  requests,  however,  as  the 
legislative  history  indicates,  UMTA  vrill  look 
at  the  individual  financial  constraints  within 
which  each  public  entity  operates  its  fixed 
route  system.  "Any  determination  of  undue 
financial  burden  cannot  have  assumed  the 
collection  of  additional  revenues,  such  as 
those  received  through  increases  in  local 
taxes  or  legislative  appropriations,  which 
would  not  have  otherwise  been  made 
available  to  the  fixed  route  operator."  (H. 
Kept.  101-485,  Pt.  1,  at  31) 

Section  37.153    UMTA  Waiver 
Determination 

If  the  UMTA  Administrator  grants  a  waiver 
for  undue  financial  burden,  the  waiver  will  be 
for  a  specified  period  of  time  and  the 
Administrator  will  determine  what  the  entity 
must  do  to  meet  its  responsibilities  under  the 
ADA.  Each  determination  will  involve  a 
judgment  of  what  is  appropriate  on  a  case- 


by-case  basis.  Since  each  waiver  will  be 
granted  based  on  individual  circumstances, 
the  Department  does  not  deem  it  appropriate 
to  specify  a  generally  applicable  duration  for 
a  waiver. 

When  a  waiver  is  granted,  the  rule  calls  for 
entities  to  look  first  at  limiting  the  number  of 
trips  provided  to  each  individual  as  a  means 
of  providing  service  that  does  not  create  an 
undue  burden.  This  capacity  constraint, 
unlike  manipulations  of  other  service  criteria, 
will  not  result  in  a  degradation  of  the  quality 
of  service.  An  entity  intending  to  submit  an 
undue  burden  waiver  request  should  take  this 
approach  into  account  in  its  plaiming  process. 

It  should  be  noted  that  requiring  an  entity 
to  provide  para  transit  service  at  least  during 
core  hours  along  key  routes  is  one  option  that 
the  Administrator  has  available  in  making  a 
decision  about  the  service  to  be  provided. 
This  requirement  stems  from  the  statutory 
provision  that  the  Administrator  can  require 
the  entity  to  provide  a  minimum  level  of 
service,  even  if  to  do  so  would  be  an  undue 
financial  burden.  Certainly  part  of  a  request 
for  a  waiver  could  be  a  locally  endorsed 
alternative  to  this  description  of  basic 
service.  The  rule  states  explicitly  the 
Administrator's  discretion  to  return  the 
application  for  more  information  if  necessary. 

Section  37.155    Factors  in  Decision  to  Grant 
an  Undue  Financial  Burden  Waiver 

Factors  the  Administrator  will  consider  in 
making  a  decision  whether  to  grant  an  undue 
financial  burden  waiver  request  include 
effects  on  current  fixed  route  service, 
reductions  in  other  services,  increases  in 
fares,  resources  available  to  implement 
complementary  paratransit  over  the  period  of 
the  plan,  current  level  of  accessible  service 
(fixed  route  and  paratransit],  cooperation 
among  transit  providers,  evidence  of 
increased  efficiencies  that  have  been  or  could 
be  used,  any  unique  circumstances  that  may 
affect  the  entity's  ability  to  provide 
paratransit  service,  the  level  of  per  capita 
service  being  provided,  both  to  the 
population  as  a  whole  and  what  is  beinj  or 
anticipated  to  be  provided  to  persons  who 
are  eligible  and  registered  to  receive  ADA 
paratransit  service. 

This  final  element  allows  some  measure  of 
comparability,  regardless  of  the  specific 
service  criteria  and  should  assist  in  a  general 
assessment  of  level  of  effort. 

It  is  only  the  costs  associated  vtrith 
providing  paratransit  service  to  ADA- 
paratransit  eligible  persons  that  can  be 
counted  in  assessing  whether  or  not  there  is 
an  undue  financial  burden.  Two  cost  factors 
are  included  in  the  considerations  which 
enhance  the  Administrator's  ability  to  assess 
real  commitment  to  these  paratransit 
provisions. 

First,  the  Department  will  allow  a 
statistically  valid  methodology  for  estimating 
number  of  trips  mandated  by  the  ADA.  While 
the  regulation  calls  for  a  trip-by-trip 
determination  of  eligibility,  this  provision 
recognizes  that  this  is  not  possible  for  some 
systems,  particularly  the  large  systems.  Since 
only  those  trips  provided  to  a  person  when  he 
or  she  is  ADA  eligible  may  be  counted  in 
determining  an  undue  financial  burden,  this 
provision  is  necessary. 


Second,  in  determining  costs  to  be  counted 
toward  providing  paratransit  service, 
paragraph  (b)(3)  allows  an  entity  to  include  in 
its  paratransit  budget  dollars  to  which  it  is 
legally  entitled,  but  which,  as  a  matter  of 
state  or  local  funding  arrangements,  are 
provided  to  another  entity  that  is  actually 
providing  the  paratransit  service. 

For  example,  a  state  government  may 
provide  a  certain  formula  allocation  of  the 
revenue  from  a  certain  tax  to  each 
jurisdiction  for  use  in  providing 
transportation  service  at  the  local  level.  The 
funds,  depending  on  local  arrangements,  may 
flow  either  to  a  transit  authority — a  regulated 
entity  under  this  rule — or  to  a  city  or  county 
government.  If  the  funds  go  to  the  transit 
authority,  they  clearly  may  be  counted  in  an 
undue  burden  calculation.  In  addition, 
however,  this  provision  also  allows  funds 
that  flow  through  the  city  or  county 
government  to  be  counted  in  the  undue 
burden  calculation,  since  they  are  basically 
the  same  funds  and  should  not  be  treated 
differently  based  on  the  accident  of 
previously-determined  local  arrangements. 
On  the  other  hand,  this  provision  does  not 
allow  funds  of  a  private  non-profit  or  other 
organization  who  uses  Department  of  Health 
and  Human  Services  grant  or  private 
contributions  to  be  counted  toward  the 
entity's  financial  commitment  to  paratransit. 

Subpart  G — Provision  of  Service 

Section  37.161    Maintenance  of  Accessible 
Features — General 

This  section  applies  to  all  entities  providing 
transportation  services,  public  and  private.  It 
requires  those  entities  to  maintain  in 
operative  condition  those  features  or 
facilities  and  equipment  that  make  facilities 
and  vehicles  accessible  to  and  usable  by 
individuals  with  disabilities. 

The  ADA  requires  that,  to  the  maximum 
extent  feasible,  facilities  be  accessible  to  and 
usable  by  individuals  with  disabilities.  This 
section  recognizes  that  it  is  not  sufficient  to 
provide  features  such  as  lift-equipped 
vehicles,  elevators,  communications  systems 
to  provide  information  to  people  with  vision 
or  hearing  impairments,  etc.  if  thes6  features 
are  not  maintained  in  a  manner  that  enables 
individuals  with  disabilities  to  use  them. 
Inoperative  lifts  or  elevators,  locked 
accessible  doors,  accessible  paths  of  travel 
that  are  blocked  by  equipment  or  boxes  of 
materials  are  not  accessible  to  or  usable  by 
individuals  with  disabilities. 

The  rule  points  out  that  temporary 
obstructions  or  isolated  instances  of 
mechanical  failure  would  not  be  considered 
violations  of  the  ADA  or  this  rule.  Repairs 
must  be  made  "promptly."  The  rule  does  not, 
and  probably  could  not,  state  a  time  limit  for 
making  particular  repairs,  given  the  variety  of 
circumstances  involved.  However,  repairing 
accessible  features  must  be  made  a  high 
priority.  Allowing  obstructions  or  out  of  order 
accessibility  equipment  to  persist  beyond  a 
reasonable  period  of  time  would  violate  this 
Part,  as  would  mechanical  failures  due  to 
improper  or  inadequate  maintenance.  Failure 
of  the  entity  to  ensure  that  accessible  routes 
are  free  of  obstruction  and  properly 
maintained,  or  failure  to  arrange  prompt 
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repair  of  inoperative  elevators,  lifts,  or  other 
accessibility-related  equipment,  would  also 
violate  this  part. 

The  rule  also  requires  that 
accommodations  be  made  to  individuals  with 
disabilities  who  would  otherwise  use  an 
inoperative  accessibility  feature.  For 
example,  when  a  rail  system  discovers  that 
an  elevator  is  out  of  order,  blocking  access  to 
one  of  its  stations,  it  could  accommodate 
users  of  the  station  by  announcing  the 
problem  at  other  stations  to  alert  passengers 
and  offer  accessible  shuttle  bus  service 
around  the  temporarily  inaccessible  station. 
If  a  public  address  system  were  out  of  order, 
the  entity  could  designate  personnel  to 
provide  information  to  customers  with  visual 
impairments. 

Section  37.163    Keeping  Vehicle  Lifts  in 
Operative  Condition— Public  Entities 

This  section  applies  only  to  public  entities. 
Of  course,  like  vehicle  acquisition 
requirements  and  other  provisions  applying 
to  public  entities,  these  requirements  also 
apply  when  private  entities  "stand  in  the 
shoes"  of  public  entities  in  contracting 
situations,  as  provided  in  §  37.23. 

This  section's  first  requirement  is  that  the 
entity  establish  a  system  of  regular  and 
frequent  maintenance  checks  of  lifts 
sufficient  to  determine  if  they  are  operative. 

Vehicle  and  equipment  maintenance  is  an 
important  component  of  successful  accessible 
service.  In  particular,  an  aggressive 
preventive  maintenance  program  for  lifts  is 
essential.  Lifts  remain  rather  delicate  pieces 
of  machinery,  with  many  moving  parts,  which 
often  must  operate  in  a  harsh  environment  of 
potholes,  dust  and  gravel,  variations  in 
temperature,  snow,  slush,  and  deicing 
compounds.  It  is  not  surprising  that  they 
sometimes  break  down. 

The  point  of  a  preventive  maintenance 
program  is  to  prevent  breakdovms.  of  course. 
But  it  is  also  important  to  catch  broken  lifts 
as  soon  as  possible,  so  that  they  can  be 
repaired  promptly.  Especially  in  a  bus  system 
with  relatively  low  lift  usage,  it  is  possible 
that  a  vehicle  could  go  for  a  number  of  days 
without  carrying  a  passenger  who  uses  the 
lift.  It  is  highly  undesirable  for  the  next 
passenger  who  needs  a  lift  to  be  the  person 
who  discovers  that  the  lift  is  broken,  when  a 
maintenance  check  by  the  operator  could 
have  discovered  the  problem  days  earlier, 
resulting  in  its  repair. 

Therefore,  the  entity  must  have  a  system 
for  regular  and  frequent  checks,  sufficient  to 
determine  if  lifts  are  actually  operative.  This 
is  not  a  requirement  for  the  lift  daily.  (Indeed, 
it  is  not,  as  such,  a  requirement  for  lift  cycling 
at  all.  If  there  is  another  means  available  of 
checking  the  lift,  it  may  be  used.)  If  alternate 
day  checks,  for  example,  are  sufficient  to 
determine  that  lifts  are  actually  working,  then 
they  are  permitted.  If  a  lift  is  used  in  service 
on  a  given  day,  that  may  be  sufficient  to 
determine  that  the  lift  is  operative  with 
respect  to  the  next  day.  It  would  be  a 
violation  of  this  part,  however,  for  the  entity 
to  neglect  to  check  lifts  regularly  and 
frequently,  or  to  exhibit  a  pattern  of  lift 
breakdowns  in  service  resulting  in  stranded 
passengers  when  the  lifts  had  not  been 
checked  before  the  vehicle  failed  to  provide 
required  accessibility  to  passengers  that  day. 


When  a  lift  breaks  dovm  in  service,  the 
driver  must  let  the  entity  know  about  the 
problem  by  the  most  immediate  means 
available.  If  the  vehicle  is  equipped  with  a 
radio  or  telephone,  the  driver  must  call  in  the 
problem  on  the  spot.  If  not,  then  the  driver 
would  have  to  make  a  phone  call  at  the  first 
opportunity  (e.g.,  from  a  phone  booth  during 
the  turnaround  time  at  the  end  of  the  run).  It 
is  not  sufficient  to  wait  until  the  end  of  the 
day  and  report  the  problem  when  the  vehicle 
returns  to  the  bam. 

When  a  lift  is  discovered  to  be  inoperative, 
either  because  of  an  in-service  failure  or  as 
the  result  of  a  maintenance  check,  the  entity 
must  take  the  vehicle  out  of  service  before 
the  beginning  of  its  next  service  day  (with  the 
exception  discussed  below)  and  repair  the  lift 
before  the  vehicle  is  put  back  into  service,  In 
the  case  of  an  in-service  failure,  this  means 
that  the  vehicle  can  continue  its  runs  on  that 
day,  but  cannot  start  a  new  service  day 
before  the  lift  is  repaired.  If  a  maintenance 
check  in  the  evening  after  completion  of  a 
day's  run  or  in  the  morning  before  a  day's 
runs  discloses  the  problem,  then  the  bus 
would  not  go  into  service  until  the  repair  had 
taken  place. 

The  Department  realizes  that,  in  the  years 
before  bus  fleets  are  completely  accessible, 
taking  buses  with  lifts  out  of  service  for 
repairs  in  this  way  would  probably  result  in 
an  inaccessible  spare  bus  being  used  on  the 
route,  but  at  least  attention  would  have  to  be 
paid  quickly  to  the  lift  repair,  resulting  in  a 
quicker  return  to  service  of  a  working 
accessible  bus. 

The  rule  provides  an  exception  for  those 
situations  in  which  there  is  no  spare  vehicle 
(either  accessible  or  inaccessible)  available 
to  take  the  place  of  the  vehicle  with  an 
operative  lift,  such  that  putting  the  latter 
vehicle  into  the  shop  would  result  in  a 
reduction  of  service  to  the  pubHc  (e.g..  a 
scheduled  run  on  a  route  could  not  be  made). 
The  Department  would  emphasize  that  the 
exception  does  not  apply  when  there  is  any 
spare  vehicle  available. 

Where  the  exception  does  apply,  the 
provider  may  keep  the  vehicle  with  the 
inoperative  lift  in  service  for  a  maximum  of 
three  days  (for  providers  operating  in  an  area 
of  over  50,000  population)  or  five  days  (for 
providers  operating  in  an  area  of  50,000 
population  or  less).  After  these  times  have 
elapsed,  the  vehicle  must  go  into  the  shop, 
not  to  return  until  the  lift  is  repaired.  Even 
during  the  three-  or  five-day  period,  if  an 
accessible  spare  bus  becomes  available  at 
any  time,  it  must  be  used  in  place  of  the  bus 
with  the  inoperative  lift  or  an  inaccessible 
spare  that  is  being  used  in  its  place. 
In  a  fixed  route  system,  if  a  bus  is 
operating  without  a  working  lift  (either  on  the 
day  when  the  Hff  fails  in  service  or  as  the 
result  of  the  exception  discussed  above)  and 
headways  between  accessible  buses  on  the 
route  on  which  the  vehicle  is  operating 
exceed  30  minutes,  the  entity  must 
accommodate  passengers  who  would 
otherwise  be  inconvenienced  by  the  lack  of 
an  accessible  bus.  This  accommodation 
would  be  by  a  paratransit  or  other  special 
vehicle  that  would  pick  up  passengers  with 
disabilities  who  cannot  use  the  regular  bus 
because  its  lift  is  inoperative.  Passengers 


who  need  lifts  in  this  situation  would,  in 
effect,  be  ADA  paratransit  eligible  under  the 
second  eligibility  category.  However,  since 
they  would  have  no  way  of  knowing  that  the 
bus  they  sought  to  catch  would  not  be 
accessible  that  day,  the  transit  authority  must 
actively  provide  alternative  service  to  them. 
This  could  be  done,  for  example,  by  having  a 
"shadow"  accessible  service  available  along 
the  route  or  having  the  bus  driver  call  in  the 
minute  he  saw  an  accessible  passenger  he 
could  not  pick  up  (including  the  original 
passenger  stranded  by  an  in-service  lift 
failure),  with  a  short  (i.e.,  less  than  30-minute) 
response  from  an  accessible  vehicle 
dispatched  to  pick  up  the  stranded  passenger. 
To  minimize  problems  in  providing  such 
service,  when  a  transit  authority  is  using  the 
"no  spare  vehicles"  exception,  the  entity 
could  place  the  vehicle  with  the  inoperative 
lift  on  a  route  with  headways  between 
accessible  buses  shorter  than  30  minutes. 

Section  37. 165    Lift  and  Securement  Use 

This  provision  applies  to  both  public  and 
private  entities. 

All  people  using  common  wheelchairs  (an 
inclusive  term  for  mobility  devices  that  fit  on 
lifts  meeting  Access  Board  guideline 
dimensions — 30  '  by  48"  and  a  maximum  of 
600  pounds  for  device  and  user  combined — 
which  includes  three-wheeled  scooters  and 
other  so-called  non-traditional  mobility 
devices)  are  to  be  allowed  to  ride  the  entity's 
vehicles. 

Entities  may  require  wheelchair  users  to 
ride  in  designated  securement  locations.  That 
is,  the  entity  is  not  required  to  carry 
wheelchair  users  whose  wheelchairs  would 
have  to  park  in  an  aisle  or  other  location 
where  they  could  obstruct  other  persons' 
passage  or  where  they  could  not  be  secured 
or  restrained.  An  entity's  vehicle  is  not 
required  to  pick  up  a  wheelchair  user  when 
the  securement  locations  are  full,  just  as  the 
vehicle  may  pass  by  other  passengers  waiting 
at  the  stop  if  the  bus  is  full. 

The  entity  may  require  that  wheelchair 
users  make  use  of  securement  systems  for 
their  mobihty  devices.  The  entity,  in  other 
words,  can  require  wheelchair  users  to 
"buckle  up"  their  mobility  devices.  The  entity 
is  required,  on  a  vehicle  meeting  Part  38 
standards,  to  use  the  securement  system  to 
secure  wheelchairs  as  provided  in  that  Part. 
On  other  j-ehicles  (e.g.,  existing  vehicles  with 
securement  systems  which  do  not  comply 
with  Part  38  standards),  the  entity  must 
provide  and  use  a  securement  system  to 
ensure  that  the  mobility  device  remains 
within  the  securement  area.  This  latter 
requirement  is  a  mandate  to  use  best  efforts 
to  restrain  or  confine  the  wheelchair  to  the 
securement  area.  The  entity  does  the  best  it 
can,  given  its  securement  technology  and  the 
nature  of  the  wheelchair.  The  Department 
encourages  entities  with  relatively  less 
adequate  securement  systems  on  their 
vehicles,  where  feasible,  to  retrofit  the 
vehicles  with  better  securement  systems,  that 
can  successfully  restrain  a  wide  variety  of 
wheelchairs.  It  is  our  understanding  that  the 
cost  of  doing  so  is  not  enormous. 

An  entity  may  not,  in  any  case,  deny 
transportation  to  a  common  wheelchair  and 
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its  user  because  the  wheelchair  cannot  be 
secured  or  restrained  by  a  vehicle's 
securement  system,  to  the  entity's 
satisfaction. 

Entities  have  often  recommended  or 
required  that  a  wheelchair  user  transfer  out 
of  his  or  her  own  device  into  a  vehicle  seat. 
Under  this  rule,  it  is  no  longer  permissible  to 
require  such  a  transfer.  The  entity  may 
provide  information  on  risks  and  make  a 
recommendation  with  respect  to  transfer,  but 
the  final  decision  on  whether  to  transfer  is  up 
to  the  passenger. 

The  entity's  personnel  have  an  obligation 
to  ensure  that  a  passenger  with  a  disability  is 
able  to  take  advantage  of  the  accessibility 
and  safety  features  on  vehicles. 
Consequently,  the  driver  or  other  personnel 
must  provide  assistance  with  the  use  of  lifts, 
ramps,  and  securement  devices.  For  example, 
the  driver  must  deploy  the  lift  properly  and 
safely.  If  the  passenger  cannot  do  so 
independently,  the  driver  must  assist  the 
passenger  with  using  the  securement  device. 
On  a  vehicle  which  uses  a  ramp  for  entry,  the 
driver  may  have  to  assist  in  pushing  a 
manual  wheelchair  up  the  ramp  (particularly 
where  the  ramp  slope  is  relatively  steep).  All 
these  actions  my  involve  a  driver  leaving  his 
seat.  Even  in  entities  whose  drivers 
traditionally  do  not  leave  their  seats  (e.g., 
because  of  labor-management  agreements  or 
company  rules),  this  assistance  must  be 
provided.  This  rule  overrides  any 
requirements  to  the  contrary. 

Wheelchair  users — especially  those  using 
electric  wheelchairs  often  have  a  preference 
for  entering  a  lift  platform  and  vehicle  in  a 
particular  direction  (e.g.,  backing  on  or  going 
on  frontwards).  Except  where  the  only  way  of 
successfully  maneuvering  a  device  onto  a 
vehicle  or  into  its  securement  area,  or  an 
overriding  safety  concern  (i.e.,  a  direct  threat) 
requires  one  way  of  doing  this  or  another,  the 
transit  provider  should  respect  the 
passenger's  preference.  We  note  that  most 
electric  wheelchairs  are  usually  not  equipped 
with  rearview  mirrors,  and  that  many 
persons  who  use  them  are  not  able  to  rotate 
their  heads  sufficiently  to  see  behind.  When 
an  electric  wheelchair  must  back  up  a 
considerable  distance,  this  can  have 
unfortunate  results  for  other  people's  toes. 

People  using  canes  or  walkers  and  other 
standees  with  disabilities  who  do  not  use 
wheelchairs  but  have  difficulty  using  steps 
(e.g.,  an  elderly  person  who  can  walk  on  a 
plane  without  use  of  a  mobility  aid  but 
cannot  raise  his  or  her  legs  sufficiently  to 
climb  bus  steps)  must  also  be  permitted  to 
use  the  lift,  on  request. 

Section  37. 167    Other  Service  Requirements 

The  requirements  in  this  section  apply  to 
both  public  and  private  entities. 

On  fixed  route  systems,  the  entity  must 
announce  stops.  These  stops  include  transfer 
points  with  other  fixed  routes.  This  means 
that  any  time  a  vehicle  is  to  stop  where  a 
passenger  can  get  off  and  transfer  to  another 
bus  or  rail  line  (or  to  another  form  of 
transportation,  such  as  commuter  rail  or 
ferry),  the  stop  would  be  announced.  The 
announcement  can  be  made  personally  by 
the  vehicle  operator  or  can  be  made  by  a 
recording  system.  If  the  vehicle  is  small 


enough  so  that  the  operator  can  make  himself 
or  herself  heard  without  a  P.A.  system,  it  is 
not  necessary  to  use  the  system. 

Announcements  also  must  be  made  at 
major  intersections  or  destination  points.  The 
rule  does  not  define  what  major  intersections 
or  destination  points  are.  This  is  a  judgmental 
matter  best  left  to  the  local  planning  process. 
In  addition,  the  entity  must  make 
announcements  at  sufficient  intervals  along  a 
route  to  orient  a  visually  impaired  passenger 
to  his  or  her  location.  The  other  required 
announcements  may  serve  this  function  in 
many  instances,  but  if  there  is  a  long  distance 
between  other  announcements,  fill-in 
orientation  announcements  would  be  called 
for.  The  entity  must  announce  any  stop 
requested  by  a  passenger  with  a  disability, 
even  if  it  does  not  meet  any  of  the  other 
criteria  for  announcement. 

When  vehicles  from  more  than  one  route 
serve  a  given  stop  or  station,  the  entity  must 
provide  a  means  to  assist  an  individual  with 
a  visual  impairment  or  other  disability  in 
determining  which  is  the  proper  vehicle  to 
enter.  Some  entities  have  used  external 
speakers.  UMTA  is  undertaking  a  study  to 
determine  what  is  the  best  available 
technology  in  this  area.  Some  transit 
properties  have  used  colored  mitts,  or 
numbered  cards,  to  allow  passengers  to 
inform  drivers  of  what  route  they  wanted  to 
use.  The  idea  is  to  prevent,  at  a  stop  where 
vehicles  from  a  number  of  routes  arrive,  a 
person  with  a  visual  impairment  from  having 
to  ask  every  driver  whether  the  bus  is  the 
right  one.  The  rule  does  not  prescribe  what 
means  is  to  be  used,  only  that  some  effective 
means  be  provided. 

Service  animals  shall  always  be  permitted 
to  accompany  their  users  in  any  private  or 
public  transportation  vehicle  or  facility.  One 
of  the  most  common  misunderstandings 
about  service  animals  is  that  they  are  limited 
to  being  guide  dogs  for  persons  with  visual 
impairments.  Dogs  are  trained  to  assist 
people  with  a  wide  variety  of  disabilities, 
including  individuals  with  hearing  and 
mobility  impairments.  Other  animals  (e.g., 
monkeys)  are  sometimes  used  as  service 
animals  as  well.  In  any  of  these  situations, 
the  entity  must  permit  the  service  animal  to 
accompany  its  user. 

Part  38  requires  a  variety  of  accessibility 
equipment.  This  section  requires  that  the 
entity  use  the  equipment  it  has.  For  example, 
it  would  be  contrary  to  this  provision  for  a 
transit  authority  to  bolt  its  bus  lifts  shut 
because  transit  authority  had  difficulty 
maintaining  the  lifts.  It  does  little  good  to 
have  a  public  address  system  on  a  vehicle  if 
the  operator  does  not  use  it  to  make 
announcements  (except,  as  noted  above,  in 
the  situation  where  the  driver  can  make 
himself  or  herself  heard  without  recourse  to 
amplification.) 

Entities  must  make  communications  and 
information  available,  using  accessible 
formats  and  technology  (e.g.,  Braille,  large 
print,  TDDs)  to  obtain  information  about 
transportation  services.  Someone  cannot 
adequately  use  the  bus  system  if  schedule 
and  route  information  is  not  available  in  a 
form  he  or  she  can  use.  If  there  is  only  one 
phone  line  on  which  ADA  paratransit  eligible 
individuals  can  reserve  trips,  and  the  line  is 


chronically  busy,  individuals  cannot  schedule 
service.  Such  obstacles  to  the  use  of 
transportation  service  are  contrary  to  this 
section.  (The  latter  could,  in  some 
circumstances,  be  viewed  as  a  capacity 
constraint.) 

It  is  inconsistent  with  this  section  for  a 
transit  provider  to  refuse  to  let  a  passenger 
use  a  lift  at  any  designated  stop,  unless  the 
lift  is  physically  unable  to  deploy  or  the  lift 
would  be  damaged  if  it  did  deploy  (see 
discussion  under  §  37.123).  In  addition,  if  a 
temporary  situation  at  the  stop  (e.g., 
construction,  an  accident,  a  landslide)  made 
the  stop  unsafe  for  anyone  to  use,  the 
provider  could  decline  to  operate  the  lift 
there  (just  as  it  refused  to  open  the  door  for 
other  passengers  at  the  same  point).  The 
provider  could  not,  however,  declare  a  stop 
"off  limits"  to  persons  with  disabilities  that  is 
used  for  other  persons.  If  the  transit  authority 
has  concerns  about  barriers  or  safety  hazards 
that  peculiarly  affect  individuals  with 
disabilities  that  would  use  the  stop,  it  should 
consider  making  efforts  to  move  the  stop. 

Under  DOT  hazardous  materials  rules,  a 
passenger  may  bring  a  portable  medical 
oxygen  supply  on  board  a  vehicle.  Since  the 
hazardous  materials  rules  permit  this,  transit 
providers  cannot  prohibit  it.  For  further 
information  on  hazardous  materials  rules,  as 
they  may  affect  transportation  of  assistive 
devices,  entities  may  contact  the 
Department's  Research  and  Special  Programs 
Administration,  Office  of  Hazardous 
Materials  Transportation  (202-365-0656). 

One  concern  that  has  been  expressed  is 
that  transportation  systems  (particularly 
some  rail  systems)  may  make  it  difficult  for 
persons  with  disabilities  to  board  or 
disembark  from  vehicles  by  very  rapidly 
closing  doors  on  the  vehicles  before 
individuals  with  disabilities  (who  may  move 
more  slowly  through  crowds  in  the  vehicle  or 
platform  than  other  persons)  have  a  chance 
to  get  on  or  off  the  vehicle.  Doing  so  is 
contrary  to  the  rule;  operators  must  make 
appropriate  provision  to  give  individuals  with 
disabilities  adequate  time  to  board  or 
disembark. 

Section  37. 169    Interim  Requirements  for 
Over-the-Road  Bus  Service  Operated  by 
Private  Entities 

Private  over-the-road  bus  (OTRB)  service 
is,  first  of  all,  subject  to  all  the  other  private 
entity  requirements  of  the  rule.  The 
requirements  of  this  section  are  in  addition  to 
the  other  applicable  provisions. 

Boarding  assistance  is  required.  The 
Department  cannot  require  any  particular 
boarding  assistance  devices  at  this  time. 
Each  operator  may  decide  what  mode  of 
boarding  assistance  is  appropriate  for  its 
operation.  We  agree  with  the  discussion  in 
the  DO]  Title  II  rule's  preamble  that  carrying 
is  a  disfavored  method  of  providing 
assistance  to  an  individual  with  a  disability. 
However,  since  accessible  private  OTRBs 
cannot  be  required  by  this  rule,  there  may  be 
times  when  carrying  is  the  only  available 
means  of  providing  access  to  an  OTRB,  if  the 
entity  does  not  exercise  its  discretion  to 
provide  an  alternative  means.  It  is  required 
by  the  rule  that  any  employee  who  provides 
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boarding  assistance — above  all,  who  may 
carry  or  otherwise  directly  physically  assist  a 
passenger — must  be  trained  to  provide  this 
assistance  appropriately  and  safely. 

The  baggage  priority  provision  for 
wheelchairs  and  other  assistive  devices 
involves  a  similar  procedure  to  that 
established  in  the  Department's  Air  Carrier 
Access  Act  rule  (14  CFR  part  382).  In  brief,  it 
provides  that,  at  any  given  stop,  a  person 
with  a  wheelchair  or  other  assistive  device 
would  have  the  device  loaded  before  other 
items  at  this  stop.  An  individual  traveling 
with  a  wheelchair  is  not  similarly  situated  to 
a  person  traveling  with  luggage.  For  the 
wheelchair  user,  the  wheelchair  is  an 
essential  mobility  device,  without  which 
travel  is  impossible.  The  rationale  of  this 
provision  is  that,  while  no  one  wants  his  or 
her  items  left  behind,  carrying  the  wheelchair 
is  more  important  to  its  user  than  ordinary 
luggage  to  a  traveler.  If  it  comes  to  an  either/ 
or  choice  (the  wheelchair  user's  luggage 
would  not  have  any  priority  over  other 
luggage,  however).  There  would  be  no 
requirement,  under  this  provision,  for 
"bumping"  baggage  already  on  the  bus  from 
previous  stops  in-order  to  make  room  for  the 
wheelchair. 

The  entity  could  require  advance  notice 
from  a  passenger  in  only  one  circumstance.  If 
a  passenger  needed  boarding  assistance,  the 
entity  could  require  up  to  48  hours'  advance 
notice  for  the  purpose  of  providing  needed 
assistance.  While  advance  notice 
requirements  are  generally  undesirable,  this 
appears  to  be  a  case  in  which  a  needed 
accommodation  may  be  able  to  be  provided 
successfully  only  if  the  transportation 
provider  knows  in  advance  that  some  extra 
staffing  is  needed  to  accomplish  it.  While  the 
primary  need  for  advance  notice  appears  to 
be  in  the  situation  of  an  unstaffed  station, 
there  could  be  other  situations  in  which 
advance  notice  was  needed  in  order  to 
ensure  that  the  accommodation  could  be 
made.  Entities  should  not  ask  for  advance 
notice  in  all  cases,  but  just  in  those  cases  in 
which  it  is  really  needed  for  this  purpose. 
Even  if  advance  notice  is  not  provided,  the 
entity  has  the  obligation  to  provide  boarding 
assistance  if  it  can  be  provided  with 
available  staff. 

Section  37.171    Equivalency  Requirement  for 
Demand  Responsive  Service  Operated  by 
Private  Entities  Not  Primarily  in  the  Business 
of  Transporting  People 

This  provision  is  a  service  requirement 
closely  related  to  the  private  entity 
requirements  for  |§  37.101-37.105  of  this  part. 
Entities  in  this  category  are  always  required 
to  provide  equivalent  service,  regardless  of 
what  they  are  doing  with  respect  to  the 
acquisition  of  vehicles.  The  effect  of  this 
provision  may  be  to  require  some  entities  to 
arrange,  either  through  acquiring  their  own 
accessible  vehicles  or  coordinating  with  other 
providers,  to  have  accessible  vehicles 
available  to  meet  the  equivalency  standards 
of  §  37.105  or  otherwise  to  comply  with  those 
standards. 

Section  37.173    Training 

A  well-trained  workforce  is  essential  in 
ensuring  that  the  accessibility-related 


equipment  and  accommodations  required  by 
the  ADA  actually  result  in  the  delivery  of 
good  transportation  service  to  individuals 
with  disabilities.  The  utility  of  training  was 
recognized  by  Congress  as  well.  [See  S.  Rept. 
100-116  at  48.)  At  the  same  time,  we  believe 
that  training  should  be  conducted  in  an 
efficient  and  effective  manner,  with 
appropriate  flexibility  allowed  to  the 
organizations  that  must  carry  it  out.  Each 
transportation  provider  is  to  design  a  training 
program  which  suits  the  needs  of  its 
particular  operation.  While  we  are  confident 
of  this  approach,  we  are  mindful  that  the 
apparent  lack  of  training  has  been  a  source  of 
complaint  to  UMTA  and  transit  providers. 
Good  training  is  difficult  and  it  is  essential. 

Several  points  of  this  section  deserve 
emphasis.  First,  the  requirements  for  training 
apply  to  private  as  well  as  to  public 
providers,  of  demand  responsive  as  well  as  of 
fixed  route  service.  Training  is  just  as 
necessary  for  the  driver  of  a  taxicab,  a  hotel 
shuttle,  or  a  tour  bus  as  it  is  for  a  driver  in  an 
UMTA-funded  city  bus  system. 

Second,  training  must  be  to  proficiency. 
The  Department  is  not  requiring  a  specific 
course  of  training  or  the  submission  of  a 
training  plan  for  DOT  approval.  However, 
every  employee  of  a  transportation  provider 
who  is  involved  with  service  to  persons  with 
disabilities  must  have  been  trained  so  that  he 
or  she  knows  what  needs  to  be  done  to 
provide  the  service  in  the  right  way.  When  it 
comes  to  providing  service  to  individuals 
with  disabilities,  ignorance  is  no  excuse  for 
failure. 

While  there  is  no  specific  requirement  for 
recurrent  or  refresher  training,  there  is  an 
obligation  to  ensure  that,  at  any  given  time, 
employees  are  trained  to  proficiency.  An 
employee  who  has  forgotten  what  he  was 
told  in  past  training  sessions,  so  that  he  or 
she  does  not  know  what  needs  to  be  done  to 
serve  individuals  with  disabilities,  does  not 
meet  the  standard  of  being  trained  to 
proficiency. 

Third,  training  must  be  appropriate  to  the 
duties  of  each  employee.  A  paratransit 
dispatcher  probably  must  know  how  to  use  a 
TDD  and  enough  about  various  disabilities  to 
know  what  sort  of  vehicle  to  dispatch.  A  bus 
driver  must  know  how  to  operate  lifts  and 
securement  devices  properly.  A  mechanic 
who  works  on  lifts  must  know  how  to 
maintain  them.  Cross-training,  while  useful  in 
some  instances,  is  not  required,  so  long  as 
each  employee  is  trained  to  proficiency  in 
what  he  or  she  does  with  respect  to  service  to 
individuals  with  disabilities. 

Fourth,  the  training  requirement  goes  both 
to  technical  tasks  and  human  relations. 
Employees  obviously  need  to  know  how  to 
run  equipment  the  right  way.  If  an  employee 
will  be  assisting  wheelchair  users  in 
transferring  from  a  wheelchair  to  a  vehicle 
seat,  the  employee  needs  training  in  how  to 
do  this  safely.  But  every  public  contact 
employee  also  has  to  understand  the 
necessity  of  treating  individuals  with 
disabilities  courteously  and  respectfully,  and 
the  details  of  what  that  involves. 

One  of  the  best  sources  of  information  on 
how  best  to  train  personnel  to  interact 
appropriately  with  individuals  with 
disabilities  is  the  disability  community  itself. 


Consequently,  the  Department  urges  entities 
to  consult  with  disability  organizations 
concerning  how  to  train  their  personnel. 
Involving  these  groups  in  the  process  of 
establishing  training  programs,  in  addition  to 
providing  useful  information,  should  help  to 
establish  or  improve  working  relationships 
among  transit  providers  and  disability  groups 
that,  necessarily,  will  be  of  long  duration.  We 
note  that  several  transit  providers  use 
persons  with  disabilities  to  provide  the  actual 
training.  Others  have  reported  that  role 
playing  is  an  effective  method  to  instill  an 
appreciation  of  the  particular  perspective  of 
one  traveling  with  a  disability. 

Finally,  one  of  the  important  points  in 
training  concerns  differences  among 
individuals  with  disabilities.  All  individuals 
with  disabilities,  of  course,  are  not  alike.  The 
appropriate  ways  one  deals  with  persons 
with  various  kinds  of  disabilities  (e.g., 
mobility,  vision,  hearing,  or  mental 
impairments)  are  likely  to  differ  and.  while 
no  one  expects  bus  drivers  to  be  trained  as 
disability  specialists,  recognizing  relevant 
differences  and  responding  to  them 
appropriately  is  extremely  significant.  Public 
entities  who  contract  with  private  entities  to 
have  service  provided — above  all, 
complementary  paratransit — are  responsible 
for  ensuring  that  contractor  persormel  receive 
the  appropriate  training. 

Title  49,  Code  of  Federal  Regulations, 
is  amended  by  adding  a  new  part  38,  to 
read  as  follows: 

PART  38— AMERICANS  WITH 
DISABILITIES  ACT  (ADA) 
ACCESSIBILITY  SPECIFICATIONS  FOR 
TRANSPORTATION  VEHICLES 

Subpart  A — General 


Sec. 
38.1 
38.2 
38.3 
38.4 


Purpose. 

Equivalent  facilitation. 

Definitions. 

Miscellaneous  instructions. 


Subpart  B— Buses,  Vans  and  Systems 

38.21     General. 

38.23     Mobility  aid  accessibility. 

38.25     Doors,  steps  and  thresholds. 

38.27     Priority  seating  signs. 

38.29     Interior  circulation,  handrails  and 

stanchions. 
38.31  Lighting. 
38.33     Fare  box. 

38.35     Public  information  system. 
38.37     Stop  request. 
38.39     Destination  and  route  signs. 

Subpart  C— Rapid  Rail  Vehicles  and 
Systems 

38.51  General. 

38.53  Doorways. 

38.55  Priority  seating  signs. 

38.57  Interior  circulation,  handrails  and 

stanchions. 

38.59  Floor  surfaces. 

38.61  Public  information  system. 

38.63  Belween-car  barriers. 
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Subpart  D— Light  Rail  Vetilcles  and 
Systems 

38.71  General. 

38.73  Doorways. 

38.75  Priority  seating  signs. 

38.77  Interior  circulation,  handrails  and 

stanchions. 

38.79  Floors,  steps  and  thresholds, 

38.81  Lighting. 

38.83  Mobility  aid  accessibility. 

38.85  Between-car  barriers. 

38.87  Public  information  system. 

Subpart  E— Commuter  Rail  Cars  and 
Systems 

38.91  General. 

38.93  Doorways. 

38.95  Mobility  aid  accessibility. 

38.97  Interior  circulation,  handrails  and  ■ 

stanchions. 

38.99  Floors,  steps  and  thresholds. 
38.101     Lighting. 

38.103    Public  information  system. 
38.105    Priority  seating  signs. 
38.107    Restrooms. 
38.109    Between-car  barriers. 

Subpart  F— Intercity  Rail  Cars  and  Systems 

38.111  General. 

38.113  Doorways. 

38.115  Interior  circulation,  handrails  and 

stanchions. 

38.117  Floors,  steps  and  thresholds. 

38.119  Lighting. 

38.121  Public  information  system. 

38.123  Restrooms. 

38.125  Mobility  aid  accessibiHty. 

38.127  Sleeping  compartments. 

Subpart  G— Over-the-Road  Buses  and 
Systems 

38.151     General. 

38.153    Doors,  steps  and  thresholds. 

38.155     Interior  circulation,  handrails  and 

stanchions. 
38.157     Lighting. 
38.159    Mobility  aid  accessibility.  [Reserved] 

Subpart  H— Other  Vehicles  and  Systems 

38.171     General. 

38.173     Automated  guideway  transit  vehicles 

and  systems. 
38.175     High-speed  rail  cars,  monorails  and 

systems. 
38.177    Ferries,  excursion  boats  and  other 

vessels.  [Reserved] 
38.179    Trams,  and  similar  vehicles,  and 

systems. 

Figures  in  Part  38 

Appendix  to  Part  38:  Guidance  Material 

Authority:  Americans  With  Disabilities  Act 
of  1990,  Public  Law.  101-336  (42  U.S.C.  12204); 
49  U.S.C.  322. 

Subpart  A— General 

§38.1    Purpose. 

This  part  provides  minimum 
guidelines  and  requirements  for 
accessibility  standards  in  part  37  of  this 
title  for  transportation  vehicles  required 
to  be  accessilale  by  the  Americans  With 
Disabilities  Act  (ADA)  of  1990  (42  U.S.C. 
1201  et  seq.). 


§  38.2    Equivalent  facilitation. 

Departures  from  particular  technical 
and  scoping  requirements  of  these 
guidelines  by  use  of  other  designs  and 
technologies  are  permitted  where  the 
alternative  designs  and  technologies 
used  will  provide  substantially 
equivalent  or  greater  access  to  and 
usability  of  the  vehicle.  Departures  are 
to  be  considered  on  a  case-by-case 
basis  under  procedures  set  forth  in 
§  37.7  of  this  title. 

§38.3    Definitions. 

See  §  37.3  of  this  title. 

§  38.4    Miscellaneous  instructions. 

(a)  Dimensional  conventions. 
Dimensions  that  are  not  noted  as 
minimum  or  maximum  are  absolute. 

(b)  Dimensional  tolerances.  All 
dimensions  are  subject  to  conventional 
engineering  tolerances  for  material 
properties  and  field  conditions, 
including  normal  anticipated  wear  not 
exceeding  accepted  industry-wide 
standards  and  practices. 

(c)  Notes.  The  text  of  these  guideUnes 
does  not  contain  notes  or  footnotes. 
Additional  information,  explanations, 
and  advisory  materials  are  located  in 
the  Appendix. 

(d)  General  terminology.  (1)  Comply 
with  means  meet  one  or  more 
specification  of  these  guidelines. 

(2)  If  or  if  '   '  '  then  denotes  a 
specification  that  applies  only  when  the 
conditions  described  are  present. 

(3)  May  denotes  an  option  or 
alternative. 

(4)  Shall  denotes  a  mandatory 
specification  or  requirement. 

(5)  Should  denotes  an  advisory 
specification  or  recommendation. 

Subpart  B— Buses,  Vans  and  Systems 

§  38.21    General. 

(a)  New,  used  or  remanufactured 
buses  and  vans  (except  over-the-road 
buses  covered  by  subpart  G  of  this  part), 
to  be  considered  accessible  by 
regulations  in  part  37  of  this  title  shall 
comply  with  the  applicable  provisions  of 
this  subpart. 

(b)  If  portions  of  the  vehicle  are 
modified  in  a  way  that  affects  or  could 
affect  accessibility,  each  such  portion 
shall  comply,  to  the  extent  practicable, 
with  the  applicable  provisions  of  this 
subpart.  This  provision  does  not  require 
that  inaccessible  buses  be  retrofitted 
with  lifts,  ramps  or  other  boarding 
devices. 

§  38.23    Mobility  aid  accessibility. 

(a)  General.  All  vehicles  covered  by 
this  subpart  shall  provide  a  level-change 
mechanism  or  boarding  device  (e.g.,  lift 
or  ramp)  complying  with  paragraph  (b) 


or  (c)  of  this  section  and  sufficient 
clearances  to  permit  a  wheelchair  or 
other  mobility  aid  user  to  reach  a 
securement  location.  At  least  two 
securement  locations  and  devices, 
complying  with  paragraph  (d)  of  this 
section,  shall  be  provided  on  vehicles  in 
excess  of  22  feet  in  length;  at  least  one 
securement  location  and  device, 
complying  with  paragraph  (d)  of  this 
section,  shall  be  provided  on  vehicles  22 
feet  in  length  or  less. 

(b)  Vehicle  lift—[\)  Design  load.  The 
design  load  of  the  lift  shall  be  at  least 
600  pounds.  Working  parts,  such  as 
cables,  pulleys,  and  shafts,  which  can  be 
expected  to  wear,  and  upon  which  the 
lift  depends  for  support  of  the  load,  shall 
have  a  safety  factor  of  at  least  six, 
based  on  the  ultimate  strength  of  the 
material.  Nonworking  parts,  such  as 
platform,  frame,  and  attachment 
hardware  which  would  not  be  expected 
to  wear,  shall  have  a  safety  factor  of  at 
least  three,  based  on  the  ultimate 
strength  of  the  material. 

(2)  Controls — (i)  Requirements.  The 
controls  shall  be  interlocked  with  the 
vehicle  brakes,  transmission,  or  door,  or 
shall  provide  other  appropriate 
mechanisms  or  systems,  to  ensure  that 
the  vehicle  cannot  be  moved  when  the 
lift  is  not  stowed  and  so  the  lift  cannot 
be  deployed  unless  the  interlocks  or 
systems  are  engaged.  The  lift  shall 
deploy  to  all  levels  (i.e.,  ground,  curb, 
and  intermediate  positions)  normally 
encountered  in  the  operating 
environment.  Where  provided,  each 
control  for  deploying,  lowering,  raising, 
and  stowing  the  lift  and  lowering  the 
roll-off  barrier  shall  be  of  a  momentary 
contact  type  requiring  continuous 
manual  pressure  by  the  operator  and 
shall  not  allow  improper  lift  sequencing 
when  the  lift  platform  is  occupied.  The 
controls  shall  allow  reversal  of  the  lift 
operation  sequence,  such  as  raising  or 
lowering  a  platform  that  is  part  way 
down,  without  allowing  an  occupied 
platform  to  fold  or  retract  into  the 
stowed  position. 

(ii)  Exception.  Where  the  lift  is 
designed  to  deploy  with  its  long 
dimension  parallel  to  the  vehicle  axis 
and  which  pivots  into  or  out  of  the 
vehicle  while  occupied  (i.e.,  "rotary 
lift"),  the  requirements  of  this  paragraph 
prohibiting  the  lift  from  being  stowed 
while  occupied  shall  not  apply  if  the 
stowed  position  is  within  the  passenger 
compartment  and  the  lift  is  intended  to 
be  stowed  while  occupied. 

(3)  Emergency  operation.  The  lift  shall 
incorporate  an  emergency  method  of 
deploying,  lowering  to  ground  level  with 
a  lift  occupant,  and  raising  and  stowing 
the  empty  lift  if  the  power  to  the  lift 


45758  Federal  Register  /  Vol.  56.  No.  173  /  Friday,  September  6,  1991  /  Rules  and  Regulations 


fails.  No  emergency  method,  manual  or 
otherwise,  shall  be  capable  of  being 
operated  in  a  manner  that  could  be 
hazardous  to  the  lift  occupant  or  to  the 
operator  when  operated  according  to 
manufacturer's  instructions,  and  shall 
not  permit  the  platform  to  be  stowed  or 
folded  when  occupied,  unless  the  lift  is  a 
rotary  lift  and  is  intended  to  be  stowed 
while  occupied. 

(4)  Power  or  equipment  failure. 
Platforms  stowed  in  a  vertical  position, 
and  deployed  platforms  when  occupied, 
shall  have  provisions  to  prevent  their 
deploying,  falling,  or  folding  any  faster 
than  12  inches/second  or  their  dropping 
of  an  occupant  in  the  event  of  a  single 
failure  of  any  load  carrying  component. 

(5)  Platform  barriers.  The  lift  platform 
shall  be  equipped  with  barriers  to 
prevent  any  of  the  wheels  of  a 
wheelchair  or  mobility  aid  from  rolling 
off  the  platform  during  its  operation.  A 
movable  barrier  or  inherent  design 
feature  shall  prevent  a  wheelchair  or 
mobility  aid  from  rolling  off  the  edge 
closest  to  the  vehicle  until  the  platform 
is  in  its  fully  raised  position.  Each  side 
of  the  lift  platform  which  extends 
beyond  the  vehicle  in  its  raised  position 
shall  have  a  barrier  a  minimum  IVz 
inches  high.  Such  barriers  shall  not 
interfere  with  maneuvering  into  or  out  of 
the  aisle.  The  loading-edge  barrier  (outer 
barrier)  which  functions  as  a  loading 
ramp  when  the  lift  is  at  ground  level, 
shall  be  sufficient  when  raised  or 
closed,  or  a  supplementary  system  shall 
be  provided,  to  prevent  a  power 
iwheelchair  or  mobiUty  aid  from  riding 
over  or  defeating  it.  The  outer  barrier  of 
the  lift  shall  automatically  raise  or  close, 
or  a  supplementary  system  shall 
automatically  engage,  and  remain 
raised,  closed,  or  engaged  at  all  times 
that  the  platform  is  more  than  3  inches 
above  the  roadway  or  sidewalk  and  the 
platform  is  occupied.  Alternatively,  a 
barrier  or  system  may  be  raised, 
lowered,  opened,  closed,  engaged,  or 
disengaged  by  the  lift  operator,  provided 
an  interlock  or  inherent  design  feature 
prevents  the  lift  from  rising  unless  the 
barrier  is  raised  or  closed  or  the 
supplementary  system  is  engaged. 

(6)  Platform  surface.  The  platform 
surface  shall  be  free  of  any  protrusions 
over  'A  inch  high  and  shall  be  slip 
resistant.  The  platform  shall  have  a 
minimum  clear  width  of  ZB'/z  inches  at 
the  platform,  a  minimum  clear  width  of 
30  inches  measured  from  2  inches  above 
the  platform  surface  to  30  inches  above 
the  platform,  and  a  minimum  clear 
length  of  48  inches  measured  from  2 
inches  above  the  surface  of  the  platform 
to  30  inches  above  the  surface  of  the 
platform.  (See  Fig.  1) 


(7)  Platform  gaps.  Any  openings 
between  the  platform  surface  and  the 
raised  barriers  shall  not  exceed  %  inch 
in  width.  When  the  platform  is  at 
vehicle  floor  height  with  the  inner 
barrier  (if  apphcable)  down  or  retracted, 
gaps  between  the  forward  lift  platform 
edge  and  the  vehicle  floor  shall  not 
exceed  Vz  inch  horizontally  and  Vs  inch 
vertically.  Platforms  on  semi-automatic 
hfts  may  have  a  hand  hold  not 
exceeding  IVz  inches  by  4V2  inches 
located  between  the  edge  barriers. 

(8)  Platform  entrance  ramp.  The 
entrance  ramp,  or  loading-edge  barrier 
used  as  a  ramp,  shall  not  exceed  a  slope 
of  1:8,  measured  on  level  ground,  for  a 
maximum  rise  of  3  inches,  and  the 
transition  from  roadway  or  sidewalk  to 
ramp  may  be  vertical  without  edge 
treatment  up  to  Vi  inch.  Thresholds 
between  V*  inch  and  Va  inch  high  shall 
be  beveled  with  a  slope  no  greater  than 
1:2. 

(9)  Platform  deflection.  The  lift 
platform  (not  including  the  entrance 
ramp)  shall  not  deflect  more  than  3 
degrees  (exclusive  of  vehicle  roll  or 
pitch)  in  any  direction  between  its 
unloaded  position  and  its  position  when 
loaded  with  600  pounds  applied  through 
a  26  inch  by  26  inch  test  pallet  at  the 
centroid  of  the  platform. 

(10)  Platform  movement.  No  part  of 
the  platform  shall  move  at  a  rate 
exceeding  6  inches/second  during 
lowering  and  lifting  an  occupant,  and 
shall  not  exceed  12  inches/second 
during  deploying  or  stowing.  This 
requirement  does  not  apply  to  the 
deployment  or  stowage  cycles  of  lifts 
that  are  manually  deployed  or  stowed. 
The  maximum  platform  horizontal  and 
vertical  acceleration  when  occupied 
shall  be  0.3g. 

(11)  Boarding  direction.  The  lift  shall 
permit  both  inboard  and  outboard  facing 
of  wheelchair  and  mobility  aid  users. 

(12)  Use  by  standees.  Lifts  shall 
accommodate  persons  using  walkers, 
crutches,  canes  or  braces  or  who 
otherwise  have  difficulty  using  steps. 
The  platform  may  be  marked  to  indicate 
a  preferred  standing  position. 

(13)  Handrails.  Platforms  on  lifts  shall 
be  equipped  with  handrails  on  two 
sides,  which  move  in  tandem  with  the 
lift,  and  which  shall  be  graspable  and 
provide  support  to  standees  throughout 
the  entire  lift  operation.  Handrails  shall 
have  a  usable  component  at  least  8 
inches  long  with  the  lowest  portion  a 
minimum  30  inches  above  the  platform 
and  the  highest  portion  a  maximum  38 
inches  above  the  platform.  The 
handrails  shall  be  capable  of 
withstanding  a  force  of  100  pounds 
concentrated  at  any  point  on  the 


handrail  without  permanent  deformation 
of  the  rail  or  its  supporting  structure. 
The  handrail  shall  have  a  cross- 
sectional  diameter  between  I'A  inches 
and  IVz  inches  or  shall  provide  an 
equivalent  grasping  surface,  and  have 
eased  edges  with  corner  radii  of  not  less 
than  Vs  inch.  Handrails  shall  be  placed 
to  provide  a  minimum  1 V2  inches 
knuckle  clearance  from  the  nearest 
adjacent  surface.  Handrails  shall  not 
interfere  with  wheelchair  or  mobility  aid 
maneuverability  when  entering  or 
leaving  the  vehicle. 

(c)  Vehicle  ramp — (1)  Design  load. 
Ramps  30  inches  or  longer  shall  support 
a  load  of  600  pounds,  placed  at  the 
centroid  of  the  ramp  distributed  over  an 
area  of  26  inches  by  26  inches,  with  a 
safety  factor  of  at  least  3  based  on  the 
ultimate  strength  of  the  material.  Ramps 
shorter  than  30  inches  shall  support  a 
load  of  300  pounds. 

(2)  Ramp  surface.  The  ramp  surface 
shall  be  continuous  and  slip  resistant; 
shall  not  have  protrusions  from  the 
surface  greater  than  V*  inch  high;  shall 
have  a  clear  width  of  30  inches;  and 
shall  accommodate  both  four-wheel  and 
three-wheel  mobility  aids. 

(3)  Ramp  threshold.  The  transition 
from  roadway  or  sidewalk  and  the 
transition  from  vehicle  floor  to  the  ramp 
may  be  vertical  without  edge  treatment 
up  to  V4  inch.  Changes  in  level  between 
V*  inch  and  Vz  inch  shall  be  beveled 
with  a  slope  no  greater  than  1:2. 

(4)  Ramp  barriers.  Each  side  of  the 
ramp  shall  have  barriers  at  least  2 
inches  high  to  prevent  mobility  aid 
wheels  from  slipping  off. 

(5)  Slope.  Ramps  shall  have  the  least 
slope  practicable  and  shall  not  exceed 
1:4  when  deployed  to  ground  level.  If  the 
height  of  the  vehicle  floor  from  which 
the  ramp  is  deployed  is  3  inches  or  less 
above  a  6-inch  curb,  a  maximum  slope 
of  1:4  is  permitted;  if  the  height  of  the 
vehicle  floor  from  which  the  ramp  is 
deployed  is  6  inches  or  less,  but  greater 
than  3  inches,  above  a  6-inch  curb,  a 
maximum  slope  of  1:6  is  permitted;  if  the 
height  of  the  vehicle  floor  from  which 
the  ramp  is  deployed  is  9  inches  or  less, 
but  greater  than  6  inches,  above  a  6-inch 
curb,  a  maximum  slope  of  1:8  is 
permitted;  if  the  height  of  the  vehicle 
floor  from  which  the  ramp  is  deployed  is 
greater  than  9  inches  above  a  6-inch 
curb,  a  slope  of  1:12  shall  be  achieved. 
Folding  or  telescoping  ramps  are 
permitted  provided  they  meet  all 
structural  requirements  of  this  section. 

(6)  Attachment.  When  in  use  for 
boarding  or  alighting,  the  ramp  shall  be 
firmly  attached  to  the  vehicle  so  that  it 
is  not  subject  to  displacement  when 
loading  or  unloading  a  heavy  power 
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mobility  aid  and  that  no  gap  between 
vehicle  and  ramp  exceeds  %  inch. 

(7)  Stowage.  A  compartment, 
securement  system,  or  other  appropriate 
method  shall  be  provided  to  ensure  that 
stowed  ramps,  including  portable  ramps 
stowed  in  the  passenger  area,  do  not 
impinge  on  a  passenger's  wheelchair  or 
mobility  aid  or  pose  any  hazard  to 
passengers  in  the  event  of  a  sudden  stop 
or  maneuver. 

(8)  Handrails.  If  provided,  handrails 
shall  allow  persons  with  disabilities  to 
grasp  them  from  outside  the  vehicle 
while  starting  to  board,  and  to  continue 
to  use  them  throughout  the  boarding 
process,  and  shall  have  the  top  between 
30  inches  and  38  inches  above  the  ramp 
surface.  The  handrails  shall  be  capable 
of  withstanding  a  force  of  100  pounds 
concentrated  at  any  point  on  the 
handrail  without  permanent  deformation 
of  the  rail  or  its  supporting  structure. 
The  handrail  shall  have  a  cross- 
sectional  diameter  between  VA  inches 
and  IVa  inches  or  shall  provide  an 
equivalent  grasping  surface,  and  have 
eased  edges  with  corner  radii  of  not  less 
than  Vs  inch.  Handrails  shall  not 
interfere  with  wheelchair  or  mobility  aid 
maneuverability  when  entering  or 
leaving  the  vehicle. 

(d)  Securement  devices —  (1]  Design 
load.  Securement  systems  on  vehicles 
with  GVWRs  of  30,000  pounds  or  above, 
and  their  attachments  to  such  vehicles, 
shall  restrain  a  force  in  the  forward 
longitudinal  direction  of  up  to  2,000 
pounds  per  securement  leg  or  clamping 
mechanism  and  a  minimum  of  4,000 
pounds  for  each  mobility  aid. 
Securement  systems  on  vehicles  with 
GVWRs  of  up  to  30,000  pounds,  and 
their  attachments  to  such  vehicles,  shall 
restrain  a  force  in  the  forward 
longitudinal  direction  of  up  to  2,500 
pounds  per  securement  leg  or  clamping 
mechanism  and  a  minimum  of  5,000 
pounds  for  each  mobility  aid. 

(2)  Location  and  size.  The  securement 
system  shall  be  placed  as  near  to  the 
accessible  entrance  as  practicable  and 
shall  have  a  clear  floor  area  of  30  inches 
by  48  inches.  Such  space  shall  adjoin, 
and  may  overlap,  an  access  path.  Not 
more  than  6  inches  of  the  required  clear 
floor  space  may  be  accommodated  for 
footrests  under  another  seat  provided 
there  is  a  minimum  of  9  inches  from  the 
floor  to  the  lowest  part  of  the  seat 
overhanging  the  space.  Securement 
areas  may  have  fold-down  seats  to 
accommodate  other  passengers  when  a 
wheelchair  or  mobility  aid  is  not 
occupying  the  area,  provided  the  seats, 
when  folded  up,  do  not  obstruct  the 
clear  floor  space  required.  (See  Fig.  2) 

(3)  Mobility  aids  accommodated.  The 
securement  system  shall  secure  common 


wheelchairs  and  mobility  aids  and  shall 
either  be  automatic  or  easily  attached 
by  a  person  familiar  with  the  system 
and  mobility  aid  and  having  average 
dexterity. 

(4)  Orientation.  In  vehicles  in  excess 
of  22  feet  in  length,  at  least  one 
securement  device  or  system  required 
by  paragraph  (a)  of  this  section  shall 
secure  the  wheelchair  or  mobility  aid 
facing  toward  the  front  of  the  vehicle. 
Additional  securement  devices  or 
systems  shall  secure  the  wheelchair  or 
mobility  aid  facing  forward,  or  rearward 
with  a  padded  barrier,  extending  from  a 
height  of  38  inches  from  the  vehicle  floor 
to  a  height  of  56  inches  from  the  vehicle 
floor  with  a  width  of  18  inches,  laterally 
centered  immediately  in  back  of  the 
seated  individual.  In  vehicles  22  feet  in 
length  or  less,  the  required  securement 
device  may  secure  the  wheelchair  or 
mobility  aid  either  facing  toward  the 
front  of  the  vehicle  or  facing  rearward, 
with  a  padded  barrier  as  described. 
Additional  securement  locations  shall 
be  either  forward  of  rearward  facing 
with  a  padded  barrier.  Such  barriers 
need  not  be  solid  provided  equivalent 
protection  is  afforded. 

(5)  Movement.  When  the  wheelchair 
or  mobility  aid  is  secured  in  accordance 
with  manufacturer's  instructions,  the 
securement  system  shall  limit  the 
movement  of  an  occupied  wheelchair  or 
mobility  aid  to  no  more  than  2  inches  in 
any  direction  under  normal  vehicle 
operating  conditions. 

(6)  Stowage.  When  not  being  used  for 
securement,  or  when  the  securement 
area  can  be  used  by  standees,  the 
securement  system  shall  not  interfere 
with  passenger  movement,  shall  not 
present  any  hazardous  condition,  shall 
be  reasonably  protected  from 
vandalism,  and  shall  be  readily 
accessed  when  needed  for  use. 

(7)  Seat  belt  and  shoulder  harness. 
For  each  wheelchair  or  mobility  aid 
securement  device  provided,  a 
passenger  seat  belt  and  shoulder 
harness,  complying  with  all  applicable 
provisions  of  part  571  of  this  title,  shall 
also  be  provided  for  use  by  wheelchair 
or  mobility  aid  users.  Such  seat  belts 
and  shoulder  harnesses  shall  not  be 
used  in  lieu  of  a  device  which  secures 
the  wheelchair  or  mobility  aid  itself. 

§  38.25    Doors,  steps  and  thresholds. 

(a)  Slip  resistance.  All  aisles,  steps, 
floor  areas  where  people  walk  and 
floors  in  securement  locations  shall 
have  slip-resistant  surfaces. 

(b)  Contrast.  All  step  edges, 
thresholds  and  the  boarding  edge  of 
ramps  or  lift  platforms  shall  have  a  band 
of  color(s)  running  the  full  width  of  the 
step  or  edge  which  contrasts  from  the 


step  tread  and  riser,  or  lift  or  ramp 
surface,  either  light-on-dark  or  dark-on- 
light. 

(c)  Door  height.  For  vehicles  in  excess 
of  22  feet  in  length,  the  overhead 
clearance  between  the  top  of  the  door 
opening  and  the  raised  lift  platform,  or 
highest  point  of  a  ramp,  shall  be  a 
minimum  of  68  inches.  For  vehicles  of  22 
feet  in  length  or  less,  the  overhead 
clearance  between  the  top  of  the  door 
opening  and  the  raised  lift  platform,  or 
highest  point  of  a  ramp,  shall  be  a 
minimum  of  56  inches. 

§  38.27    Priority  seating  signs. 

(a)  Each  vehicle  shall  contain  sign(s) 
which  indicate  that  seats  in  the  front  of 
the  vehicle  are  priority  seats  for  persons 
with  disabilities,  and  that  other 
passengers  should  make  such  seats 
available  to  those  who  wish  to  use  them. 
At  least  one  set  of  forward-facing  seats 
shall  be  so  designated. 

(b)  Each  securement  location  shall 
have  a  sign  designating  it  as  such. 

(c)  Characters  on  signs  required  by 
paragraphs  (a)  and  (b)  of  this  section 
shall  have  a  width-to-height  ratio 
between  3:5  and  1:1  and  a  stroke  width- 
to-height  ratio  between  1:5  and  1:10, 
with  a  minimum  character  height  (using 
an  upper  case  "X")  of  %  inch,  with 
"wide"  spacing  (generally,  the  space 
between  letters  shall  be  Vis  the  height  of 
upper  case  letters),  and  shall  contrast 
with  the  background  either  light-on-dark 
or  dark-on-light. 

§  38.29    Interior  circulation,  handrails  and 
stanchions. 

(a)  Interior  handrails  and  stanchions 
shall  permit  sufficient  turning  and 
maneuvering  space  for  wheelchairs  and 
other  mobility  aids  to  reach  a 
securement  location  from  the  lift  or 
ramp. 

(b)  Handrails  and  stanchions  shall  be 
provided  in  the  entrance  to  the  vehicle 
in  a  configuration  which  allows  persons 
with  disabilities  to  grasp  such  assists 
from  outside  the  vehicle  while  starting 
to  board,  and  to  continue  using  such 
assists  throughout  the  boarding  and  fare 
collection  process.  Handrails  shall  have 
a  cross-sectional  diameter  between  I'A 
inches  and  iy2  inches  or  shall  provide 
an  equivalent  grasping  surface,  and 
have  eased  edges  with  corner  radii  of 
not  less  than  Vs  inch.  Handrails  shall  be 
placed  to  provide  a  minimum  iVa  inches 
knuckle  clearance  from  the  nearest 
adjacent  surface.  Where  on-board  fare 
collection  devices  are  used  on  vehicles 
in  excess  of  22  feet  in  length,  a 
horizontal  passenger  assist  shall  be 
located  across  the  front  of  the  vehicle 
and  shall  prevent  passengers  from 
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sustaining  injuries  on  the  fare  collection 
device  or  windshield  in  the  event  of  a 
sudden  deceleration.  Without  restricting 
the  vestibule  space,  the  assist  shall 
provide  support  for  a  boarding 
passenger  from  the  front  door  through 
the  boarding  procedure.  Passengers 
shall  be  able  to  lean  against  the  assist 
for  security  while  paying  fares. 

(c)  For  vehicles  in  excess  of  22  feet  in 
length,  overhead  handrail(s]  shall  be 
provided  which  shall  be  continuous 
except  for  a  gap  at  the  rear  doorway. 

(d)  Handrails  and  stanchions  shall  be 
sufficient  to  permit  safe  boarding,  on- 
board circulation,  seating  and  standing 
assistance,  and  alighting  by  persons 
with  disabilities. 

(e)  For  vehicles  in  excess  of  22  feet  in 
length  with  front-door  lifts  or  ramps, 
vertical  stanchions  immediately  behind 
the  driver  shall  either  terminate  at  the 
lower  edge  of  the  aisle-facing  seats,  if 
applicable,  or  be  "dog-legged"  so  that 
the  floor  attachment  does  not  impede  or 
interfere  with  wheelchair  footrests.  If 
the  driver  seat  platform  must  be  passed 
by  a  wheelchair  or  mobility  aid  user 
entering  the  vehicle,  the  platform,  to  the 
maximum  extent  practicable,  shall  not 
extend  into  the  aisle  or  vestibule  beyond 
the  wheel  housing. 

(f)  For  vehicles  in  excess  of  22  feet  in 
length,  the  minimum  interior  height 
along  the  path  from  the  lift  to  the 
securement  location  shall  be  68  inches. 
For  vehicles  of  22  feet  in  length  or  less, 
the  minimum  interior  height  from  lift  to 
securement  location  shall  be  56  inches. 

§  38.31     Lighting. 

(a)  Any  stepwell  or  doorway 
immediately  adjacent  to  the  driver  shall 
have,  when  the  door  is  open,  at  least  2 
foot-candles  of  illumination  measured 
on  the  step  tread  or  lift  platform. 

(b)  Other  stepwells  and  doorways, 
including  doorways  in  which  lifts  or 
ramps  are  installed,  shall  have,  at  all 
times,  at  least  2  foot-candles  of 
illumination  measured  on  the  step  tread, 
or  lift  or  ramp,  when  deployed  at  the 
vehicle  floor  level. 

(c)  The  vehicle  doorways,  including 
doorways  in  which  lifts  or  ramps  are 
installed,  shall  have  outside  light(s) 
which,  when  the  door  is  open,  provide  at 
least  1  foot-candle  of  illumination  on  the 
street  surface  for  a  distance  of  3  feet 
perpendicular  to  all  points  on  the 
bottom  step  tread  outer  edge.  Such 
light(s)  shall  be  located  below  window 
level  and  shielded  to  protect  the  eyes  of 
entering  and  existing  passengers. 

§  38.33    Fare  box. 

Where  provided,  the  farebox  shall  be 
located  as  far  forward  as  practicable 
and  shall  not  obstruct  traffic  in  the 


vestibule,  especially  wheelchairs  or 
mobility  aids. 

§  38.35    Pubiic  information  system. 

(a)  Vehicles  in  excess  of  22  feet  in 
length,  used  in  multiple-stop,  fixed-route 
service,  shall  be  equipped  with  a  public 
address  system  permitting  the  driver,  or 
recorded  or  digitized  human  speech 
messages,  to  announce  stops  and 
provide  other  passenger  information 
within  the  vehicle. 

(b)  [Reserved] 

§  38.37    Stop  request. 

(a)  Where  passengers  may  board  or 
alight  at  multiple  stops  at  their  option, 
vehicles  in  excess  of  22  feet  in  length 
shall  provide  controls  adjacent  to  the 
securement  location  for  requesting  stops 
and  which  alerts  the  driver  that  a 
mobility  aid  user  wishes  to  disembark. 
Such  a  system  shall  provide  auditory 
and  visual  indications  that  the  request 
has  been  made. 

(b)  Controls  required  by  paragraph  (a) 
of  this  section  shall  be  mounted  no 
higher  than  48  inches  and  no  lower  than 
15  inches  above  the  floor,  shall  be 
operable  with  one  hand  and  shall  not 
require  tight  grasping,  pinching,  or 
twisting  of  the  wrist.  The  force  required 
to  activate  controls  shall  be  no  greater 
than  5  Ibf  (22.2  N). 

§  38.39    Destination  and  route  signs. 

(a)  Where  destination  or  route 
information  is  displayed  on  the  exterior 
of  a  vehicle,  each  vehicle  shall  have 
illuminated  signs  on  the  front  and 
boarding  side  of  the  vehicle. 

(b)  Characters  on  signs  required  by 
paragraph  (a)  of  this  section  shall  have  a 
width-to-height  ratio  between  3:5  and  1:1 
and  a  stroke  width-to-height  ratio 
between  1:5  and  1:10,  with  a  minimum 
character  height  (using  an  upper  case 
"X")  of  1  inch  for  signs  on  the  boarding 
side  and  a  minimum  character  height  of 
2  inches  for  front  "headsigns",  with 
"wide"  spacing  (generally,  the  space 
between  letters  shall  be  l/l6  the  height 
of  upper  case  letters),  and  shall  contrast 
with  the  background,  either  dark-on- 
light  or  light-on-dark. 

Subpart  C— Rapid  Rail  Vehicles  and 
Systems 

§  38.51    Generai. 

(a)  New,  used  and  remanufactured 
rapid  rail  vehicles,  to  be  considered 
accessible  by  regulations  in  part  37  of 
this  title,  shall  comply  with  this  subpart. 

(b)  If  portions  of  the  vehicle  are 
modified  in  a  way  that  affects  or  could 
affect  accessibility,  each  such  portion 
shall  comply,  to  the  extent  practicable, 
with  the  applicable  provisions  of  this 
subpart.  This  provision  does  not  require 


that  inaccessible  vehicles  be  retrofitted 
with  lifts,  ramps  or  other  boarding 
devices. 

(c)  Existing  vehicles  which  are 
retrofitted  to  comply  with  the  "one-car- 
per-train rule"  of  §  37.93  of  this  title 
shall  comply  with  §§  38.55,  38.57(b), 
38.59  of  this  part  and  shall  have,  in  new 
and  key  stations,  at  least  one  door 
complying  with  §§  38.53  (a)(1),  (b)  and 
(d)  of  this  part.  Removal  of  seats  is  not 
required.  Vehicles  previously  designed 
and  manufactured  in  accordance  with 
the  accessibility  requirements  of  part 
609  of  this  title  or  the  Secretary  of 
Transportation  regulations 
implementing  section  504  of  the 
Rehabilitation  Act  of  1973  that  were  in 
effect  before  October  7, 1991,  and  which 
can  be  entered  and  used  from  stations  in 
which  they  are  to  be  operated,  may  be 
used  to  satisfy  the  requirements  of 
§  37.93  of  this  title. 

§  38.53    Doorways. 

(a)  Clear  width.  (1)  Passenger 
doorways  on  vehicle  sides  shall  have 
clear  openings  at  least  32  inches  wide 
when  open. 

(2)  If  doorways  connecting  adjoining 
cars  in  a  multi-car  train  are  provided, 
and  if  such  doorway  is  connected  by  an 
aisle  with  a  minimum  clear  width  of  30 
inches  to  one  or  more  spaces  where 
wheelchair  or  mobility  aid  users  can  be 
accommodated,  then  such  doorway 
shall  have  a  minimum  clear  opening  of 
30  inches  to  permit  wheelchair  and 
mobility  aid  users  to  be  evacuated  to  an 
adjoining  vehicle  in  an  emergency. 

(b)  Signage.  The  International  Symbol 
of  Accessibility  shall  be  displayed  on 
the  exterior  of  accessible  vehicles 
operating  on  an  accessible  rapid  rail 
system  unless  all  vehicles  are  accessible 
and  are  not  marked  by  the  access 
symbol.  (See  Fig.  6.) 

(c)  Signals.  Auditory  and  visual 
warning  signals  shall  be  provided  to 
alert  passengers  of  closing  doors. 

(d)  Coordination  with  boarding 
platform — (1)  Requirements.  Where  new 
vehicles  will  operate  in  new  stations, 
the  design  of  vehicles  shall  be 
coordinated  with  the  boarding  platform 
design  such  that  the  horizontal  gap 
between  each  vehicle  door  at  rest  and 
the  platform  shall  be  no  greater  than  3 
inches  and  the  height  of  the  vehicle  floor 
shall  be  within  plus  or  minus  %  inch  of 
the  platform  height  under  all  normal 
passenger  load  conditions.  Vertical 
alignment  may  be  accomplished  by 
vehicle  air  suspension  or  other  suitable 
means  of  meeting  the  requirement. 

(2)  Exception.  New  vehicles  operating 
in  existing  stations  may  have  a  floor 
height  within  plus  or  minus  iVa  inches  of 
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the  platform  height.  At  key  stations,  the 
horizontal  gap  between  at  least  one 
door  of  each  such  vehicle  and  the 
platform  shall  be  no  greater  than  3 
inches. 

(3)  Exception.  Retrofitted  vehicles 
shall  be  coordinated  with  the  platform 
in  new  and  key  stations  such  that  the 
horizontal  gap  shall  be  no  greater  than  4 
inches  and  the  height  of  the  vehicle 
floor,  under  50%  passenger  load,  shall  be 
within  plus  or  minus  2  inches  of  the 
platform  height. 

§  38.55    Priority  seating  signs. 

(a)  Each  vehicle  shall  contain  sign{s) 
which  indicate  that  certain  seats  are 
priority  seats  for  persons  with 
disabilities,  and  that  other  passengers 
should  make  such  seats  available  to 
those  who  wish  to  use  them. 

(b)  Characters  on  signs  required  by 
paragraph  (a)  of  this  section  shall  have  a 
width-to-height  ratio  between  3:5  and  1:1 
and  a  stroke  width-to-height  ratio 
between  1:5  and  1:10,  with  a  minimum 
character  height  (using  an  upper  case 
"X")  of  %  inch,  with  "wide"  spacing 
(generally,  the  space  between  letters 
shall  be  Vi  e  the  height  of  upper  case 
letters),  and  shall  contrast  with  the 
background,  either  light-on-dark  or  dark- 
on-light. 

§  38.57    Interior  circulation,  handrails  and 
stanchions. 

(a)  Handrails  and  stanchions  shall  be 
provided  to  assist  safe  boarding,  on- 
board circulation,  seating  and  standing 
assistance,  and  alighting  by  persons 
with  disabilities. 

(b)  Handrails,  stanchions,  and  seats 
shall  allow  a  route  at  least  32  inches 
wide  so  that  at  least  two  wheelchair  or 
mobility  aid  users  can  enter  the  vehicle 
and  position  the  wheelchairs  or  mobility 
aids  in  areas,  each  having  a  minimum 
clear  space  of  48  inches  by  30  inches, 
which  do  not  unduly  restrict  movement 
of  other  passengers.  Space  to 
accommodate  wheelchairs  and  mobility 
aids  may  be  provided  within  the  normal 
area  used  by  standees  and  designation 
of  specific  spaces  is  not  required. 
Particular  attention  shall  be  given  to 
ensuring  maximum  maneuverability 
immediately  inside  doors.  Ample 
vertical  stanchions  from  ceiling  to  seat- 
back  rails  shall  be  provided.  Vertical 
stanchions  from  ceiling  to  floor  shall  not 
interfere  with  wheelchair  or  mobility  aid 
user  circulation  and  shall  be  kept  to  a 
minimum  in  the  vicinity  of  doors. 

(c)  The  diameter  or  width  of  the 
gripping  surface  of  handrails  and 
stanchions  shall  be  iVi  inches  to  iVz 
inches  or  provide  an  equivalent  gripping 
surface  and  shall  provide  a  minimum 


1 V2  inches  knuckle  clearance  from  the 
nearest  adjacent  surface. 

§  38.59    Floor  surfaces. 

Floor  surfaces  on  aisles,  places  for 
standees,  and  areas  where  wheelchair 
and  mobility  aid  users  are  to  be 
accommodated  shall  be  slip-resistant. 

§  38.61    Public  Information  system. 

(a)(1)  Requirements.  Each  vehicle 
shall  be  equipped  with  a  public  address 
system  permitting  transportation  system 
personnel,  or  recorded  or  digitized 
human  speech  messages,  to  announce 
stations  and  provide  other  passenger 
information.  Alternative  systems  or 
devices  which  provide  equivalent  access 
are  also  permitted.  Each  vehicle 
operating  in  stations  having  more  than 
one  line  or  route  shall  have  an  external 
public  address  system  to  permit 
transportation  system  persormel,  or 
recorded  or  digitized  human  speech 
messages,  to  announce  train,  route,  or 
line  identification  information. 

(2)  Exception.  Where  station 
announcement  systems  provide 
information  on  arriving  trains,  an 
external  train  speaker  is  not  required. 

(b)  [Reserved]. 

§  38.63    Between-car  barriers. 

(a)  Requirement.  Suitable  devices  or 
systems  shall  be  provided  to  prevent, 
deter  or  warn  individuals  from 
inadvertently  stepping  off  the  platform 
between  cars.  Acceptable  solutions 
include,  but  are  not  limited  to, 
pantograph  gates,  chains,  motion 
detectors  or  similar  devices. 

(b)  Exception.  Between-car  barriers 
are  not  required  where  platform  screens 
are  provided  which  close  off  the 
platform  edge  and  open  only  when 
trains  are  correctly  aligned  with  thp 
doors. 

Subpart  D— Light  Rail  Vehicles  and 
Systems 

§  38.71    General. 

(a)  New,  used  and  remanufactured 
light  rail  vehicles,  to  be  considered  • 

accessible  by  regulations  in  part  37  of 
this  title  shall  comply  with  this  subpart. 

(b)(1)  Vehicles  intended  to  be 
operated  solely  in  light  rail  systems 
confined  entirely  to  a  dedicated  right-of- 
way,  and  for  which  all  stations  or  stops 
are  designed  and  constructed  for 
revenue  service  after  the  effective  date 
of  standards  for  design  and  construction 
in  §37.21  and  §  37.23  of  this  title  shall 
provide  level  boarding  and  shall  comply 
with  §  38.73(d)(1)  and  §  38.85  of  this 
part. 

(2)  Vehicles  designed  for,  and 
operated  on,  pedestrian  malls,  city 
streets,  or  other  areas  where  level 


boarding  is  not  practicable  shall  provide 
wayside  or  car-borne  lifts,  mini-high 
platforms,  or  other  means  of  access  in 
compliance  with  §  38.83  (b)  or  (c)  of  this 
part. 

(c)  If  portions  of  the  vehicle  are 
modified  in  a  way  that  affects  or  could 
affect  accessibility,  each  such  portion 
shall  comply,  to  the  extent  practicable, 
with  the  applicable  provisions  of  this 
subpart.  This  provision  does  not  require 
that  inaccessible  vehicles  be  retrofitted 
with  lifts,  ramps  or  other  boarding 
devices. 

(d)  Existing  vehicles  retrofitted  to 
comply  with  the  "one-car-per-train  rule" 
at  §  37.93  of  this  title  shall  comply  with 
§  38.75,  §  38.77(c),  §  38.79(a)  and 

§  38.83(a)  of  this  part  and  shall  have,  in 
new  and  key  stations,  at  least  one  door 
which  complies  with  §§  38.73  (a)(1),  (b) 
and  (d)  of  this  part.  Vehicles  previously 
designed  and  manufactured  in 
accordance  with  the  accessibility 
requirements  of  part  609  of  this  title  or 
the  Secretary  of  Transportation 
regulations  implementing  section  504  of 
the  Rehabilitation  Act  of  1973  that  were 
in  effect  before  October  7, 1991,  and 
which  can  be  entered  and  used  from 
stations  in  which  they  are  to  be 
operated,  may  be  used  to  satisfy  the 
requirements  of  §  37.93  of  this  title. 

§38.73    Doorways. 

(a)  Clear  width— (\]  All  passenger 
doorways  on  vehicle  sides  shall  have 
minimum  clear  openings  of  32  inches 
when  open. 

(2)  If  doorways  connecting  adjoining 
cars  in  a  multi-car  train  are  provided, 
and  if  such  doorway  is  connected  by  an 
aisle  with  a  minimum  clear  width  of  30 
inches  to  one  or  more  spaces  where 
wheelchair  or  mobility  aid  users  can  be 
"accommodated,  then  such  doorway 
shall  have  a  minimum  clear  opening  of 
30  inches  to  permit  wheelchair  and 
mobility  aid  users  to  be  evacuated  to  an 
adjoining  vehicle  in  an  emergency. 

(b)  Signage.  The  International  Symbol 
of  Accessibility  shall  be  displayed  on 
the  exterior  of  each  vehicle  operating  on 
an  accessible  light  rail  system  unless  all 
vehicles  are  accessible  and  are  not 
marked  by  the  access  symbol  (see  fig.  6). 

(c)  Signals.  Auditory  and  visual 
warning  signals  shall  be  provided  to 
alert  passengers  of  closing  doors. 

(d)  Coordination  with  boarding 
platform — (1)  Requirements.  The  design 
of  level-entry  vehicles  shall  be 
coordinated  with  the  boarding  platform 
or  mini-high  platform  design  so  that  the 
horizontal  gap  between  a  vehicle  at  rest 
and  the  platform  shall  be  no  greater 
than  3  inches  and  the  height  of  the 
vehicle  floor  shall  be  within  plus  or 
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minus  %  incii  of  the  platform  iieight. 
Vertical  alignment  may  be  accomplished 
by  vehicle  air  suspension,  automatic 
ramps  or  lifts,  or  any  combination. 

(2)  Exception.  New  vehicles  operating 
in  existing  stations  may  have  a  floor 
height  within  plus  or  minus  iVz  inches  of 
the  platform  height.  At  key  stations,  the 
horizontal  gap  between  at  least  one 
door  of  each  such  vehicle  and  the 
platform  shall  be  no  greater  than  3 
inches. 

(3)  Exception.  Retrofitted  vehicles 
shall  be  coordinated  with  the  platform 
in  new  and  key  stations  such  that  the 
horizontal  gap  shall  be  no  greater  than  4 
inches  and  the  height  of  the  vehicle 
floor,  under  50%  passenger  load,  shall  be 
within  plus  or  minus  2  inches  of  the 
platform  height. 

(4)  Exception.  Where  it  is  not 
operationally  or  structurally  practicable 
to  meet  the  horizontal  or  vertical 
requirements  of  paragraphs  (d)  (1),  [2)  or 
(3)  of  this  section,  platform  or  vehicle 
devices  complying  with  §  38.83(b)  or 
platform  or  vehicle  mounted  ramps  or 
bridge  plates  complying  with  §  38.83(c) 
shall  be  provided. 

§  38.75    Priority  seating  signs. 

(a)  Each  vehicle  shall  contain  sign(s) 
which  indicate  that  certain  seats  are 
priority  seats  for  persons  with 
disabilities,  and  that  other  passengers 
should  make  such  seats  available  to 
those  who  wish  to  use  them. 

(b)  Where  designated  wheelchair  or 
mobility  aid  seating  locations  are 
provided,  signs  shall  indicate  the 
location  and  advise  other  passengers  of 
the  need  to  permit  wheelchair  and 
mobility  aid  users  to  occupy  them. 

(c)  Characters  on  signs  required  by 
paragraphs  (a)  or  (b)  of  this  section  shall 
have  a  width-to-height  ratio  between  3:5 
and  1:1  and  a  stroke  width-to-height 
ratio  between  1:5  and  1:10,  with  a 
minimum  character  height  (using  an 
upper  case  "X"}  of  %  inch,  with  "wide" 
spacing  (generally,  the  space  between 
letters  shall  be  Vie  the  height  of  upper 
case  letters),  and  shall  contrast  with  the 
background,  either  light-on-dark  or  dark- 
on-light. 

§  38.77    Interior  circulation,  handrails  and 
stanchions. 

(a)  Handrails  and  stanchions  shall  be 
sufficient  to  permit  safe  boarding,  on- 
board circulation,  seating  and  standing 
assistance,  and  alighting  by  persons 
with  disabilities. 

(b)  At  entrances  equipped  with  steps, 
handrails  and  stanchions  shall  be 
provided  in  the  entrance  to  the  vehicle 
in  a  configuration  which  allows 
passengers  to  grasp  such  assists  from 
outside  the  vehicle  while  starting  to 


board,  and  to  continue  using  such 
handrails  or  stanchions  throughout  the 
boarding  process.  Handrails  shall  have 
a  cross-sectional  diameter  between  IVi 
inches  and  IV2  inches  or  shall  provide 
an  equivalent  grasping  surface,  and 
have  eased  edges  with  comer  radii  of 
not  less  than  Vs  inch.  Handrails  shall  be 
placed  to  provide  a  minimum  IVz  inches 
knuckle  clearance  from  the  nearest 
adjacent  surface.  Where  on-board  fare 
collection  devices  are  used,  a  horizontal 
passenger  assist  shall  be  located 
between  boarding  passengers  and  the 
fare  collection  device  and  shall  prevent 
passengers  from  sustaining  injuries  on 
the  fare  collection  device  or  windshield 
in  the  event  of  a  sudden  deceleration. 
Without  restricting  the  vestibule  space, 
the  assist  shall  provide  support  for  a 
boarding  passenger  from  the  door 
through  the  boarding  procedure. 
Passengers  shall  be  able  to  lean  against 
the  assist  for  security  while  paying 
fares. 

(c)  At  all  doors  on  level-entry 
vehicles,  and  at  each  entrance 
accessible  by  lift,  ramp,  bridge  plate  or 
other  suitable  means,  handrails, 
stanchions,  passenger  seats,  vehicle 
driver  seat  platforms,  and  fare  boxes,  if 
applicable,  shall  be  located  so  as  to 
allow  a  route  at  least  32  inches  wide  so 
that  at  least  two  wheelchair  or  mobility 
aid  users  can  enter  the  vehicle  and 
position  the  wheelchairs  or  mobility 
aids  in  areas,  each  having  a  minimum 
clear  space  of  48  inches  by  30  inches, 
which  do  not  unduly  restrict  movement 
of  other  passengers.  Space  to 
accommodate  wheelchairs  and  mobility 
aids  may  be  provided  within  the  normal 
area  used  by  standees  and  designation 
of  specific  spaces  is  not  required. 
Particular  attention  shall  be  given  to 
ensuring  maximum  maneuverability 
immediately  inside  doors.  Ample 
vertical  stanchions  from  ceiling  to  seat- 
back  rails  shall  be  provided.  Vertical 
stanchions  from  ceiling  to  floor  shall  not 
interfere  with  wheelchair  or  mobility  aid 
circulation  and  shall  be  kept  to  a 
minimum  in  the  vicinity  of  accessible 
doors. 

§  38.79    Floors,  steps  and  thresholds. 

(a)  Floor  surfaces  on  aisles,  step 
treads,  places  for  standees,  and  areas 
where  wheelchair  and  mobility  aid  users 
are  to  be  accommodated  shall  be  slip- 
resistant. 

(b)  All  thresholds  and  step  edges  shall 
have  a  band  of  color(s)  running  the  full 
width  of  the  step  or  threshold  which 
contrasts  from  the  step  tread  and  riser 
or  adjacent  floor,  either  light-on-dark  or 
dark-on-light. 


§  38.81    Lighting. 

(a)  Any  stepwell  or  doorway  with  a 
lift,  ramp  or  bridge  plate  immediately 
adjacent  to  the  driver  shall  have,  when 
the  door  is  open,  at  least  2  foot-candles 
of  illumination  measured  on  the  step 
tread  or  lift  platform. 

(b)  Other  stepwells,  and  doorways 
with  lifts,  ramps  or  bridge  plates,  shall 
have,  at  all  times,  at  least  2  foot-candles 
of  illumination  measured  on  the  step 
tread  or  lift  or  ramp,  when  deployed  at 
the  vehicle  floor  level. 

(c)  The  doorways  of  vehicles  not 
operating  at  lighted  station  platforms 
shall  have  outside  lights  which  provide 
at  least  1  foot-candle  of  illumination  on 
the  station  platform  or  street  surface  for 
a  distance  of  3  feet  perpendicular  to  all 
points  on  the  bottom  step  tread.  Such 
lights  shall  be  located  below  window 
level  and  shielded  to  protect  the  eyes  of 
entering  and  exiting  passengers. 

§  38.83    Mobility  aid  accessibility. 

(a)(1)  General.  All  new  light  rail 
vehicles,  other  than  level  entry  vehicles, 
covered  by  this  subpart  shall  provide  a 
level-change  mechanism  or  boarding 
device  (e.g.,  lift,  ramp  or  bridge  plate) 
complying  with  either  paragraph  (b)  or 
(c)  of  this  section  and  sufficient 
clearances  to  permit  at  least  two 
wheelchair  or  mobility  aid  users  to 
reach  areas,  each  with  a  minimum  clear 
floor  space  of  48  inches  by  30  inches, 
which  do  not  unduly  restrict  passenger 
flow.  Space  to  accommodate 
wheelchairs  and  mobility  aids  may  be 
provided  within  the  normal  area  used  by 
standees  and  designation  of  specific 
spaces  is  not  required. 

(2)  Exception.  If  lifts,  ramps  or  bridge 
plates  meeting  the  requirements  of  this 
section  are  provided  on  station 
platforms  or  other  stops  required  to  be 
accessible,  or  mini-high  platforms 
complying  with  §  38.73(d)  of  this  part 
are  provided,  the  vehicle  is  not  required 
to  be  equipped  with  a  car-borne  device. 
Where,each  new  vehicle  is  compatible 
with  a  single  platform-mounted  access 
system  or  device,  additional  systems  or 
devices  are  not  required  for  each  vehicle 
provided  that  the  single  device  could  be 
used  to  provide  access  to  each  new 
vehicle  if  passengers  using  wheelchairs 
or  mobility  aids  could  not  be 
accommodated  on  a  single  vehicle. 

(b)  Vehicle  lift—(l]  Design  load.  The 
design  load  of  the  lift  shall  be  at  least 
600  pounds.  Working  parts,  such  as 
cables,  pulleys,  and  shafts,  which  can  be 
expected  to  wear,  and  upon  which  the 
lift  depends  for  support  of  the  load,  shall 
have  a  safety  factor  of  at  least  six, 
based  on  the  ultimate  strength  of  the 
material.  Nonworking  parts,  such  as 
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platform,  frame,  and  attachment 
hardware  which  would  not  be  expected 
to  wear,  shall  have  a  safety  factor  of  at 
least  three,  based  on  the  ultimate 
strength  of  the  material. 

(2)  Controls — (i)  Requirements.  The 
controls  shall  be  interlocked  with  the 
vehicle  brakes,  propulsion  system,  or 
door,  or  shall  provide  other  appropriate 
mechanisms  or  systems,  to  ensure  that 
the  vehicle  cannot  be  moved  when  the 
lift  is  not  stowed  and  so  the  lift  cannot 
be  deployed  unless  the  interlocks  or 
systems  are  engaged.  The  lift  shall 
deploy  to  all  levels  (i.e.,  ground,  curb, 
and  intermediate  positions)  normally 
encountered  in  the  operating 
environment.  Where  provided,  each 
control  for  deploying,  lowering,  raising, 
and  stowing  the  lift  and  lowering  the 
roll-off  barrier  shall  be  of  a  momentary 
contact  type  requiring  continuous 
manual  pressure  by  the  operator  and 
shall  not  allow  improper  lift  sequencing 
when  the  lift  platform  is  occupied.  The 
controls  shall  allow  reversal  of  the  lift 
operation  sequence,  such  as  raising  or 
lowering  a  platform  that  is  part  way 
down,  without  allowing  an  occupied 
platform  to  fold  or  retract  into  the 
stowed  position. 

(ii)  Exception.  Where  physical  or 
safety  constraints  prevent  the 
deployment  at  some  stops  of  a  lift 
having  its  long  dimension  perpendicular 
to  the  vehicle  axis,  the  transportation 
entity  may  specify  a  lift  which  is 
designed  to  deploy  with  its  long 
dimension  parallel  to  the  vehicle  axis 
and  which  pivots  into  or  out  of  the 
vehicle  while  occupied  (i.e.,  "rotary 
lift").  The  requirements  of  paragraph 
(b)(2)(i)  of  this  section  prohibiting  the  lift 
from  being  stowed  while  occupied  shall 
not  apply  to  a  lift  design  of  this  type  if 
the  stowed  position  is  within  the 
passenger  compartment  and  the  lift  is 
intended  to  be  stowed  while  occupied. 

(iii)  Exception.  The  brake  or 
propulsion  system  interlocks 
requirement  does  not  apply  to  a  station 
platform  mounted  lift  provided  that  a 
mechanical,  electrical  or  other  system 
operates  to  ensure  that  vehicles  do  not 
move  when  the  lift  is  in  use. 

(3)  Emergency  operation.  The  lift  shall 
incorporate  an  emergency  method  of 
deploying,  lowering  to  ground  level  with 
a  lift  occupant,  and  raising  and  stowing 
the  empty  lift  if  the  power  to  the  lift 
fails.  No  emergency  method,  manual  or 
otherwise,  shall  be  capable  of  being 
operated  in  a  manner  that  could  be 
hazardous  to  the  lift  occupant  or  to  the 
operator  when  operated  according  to 
manufacturer's  instructions,  and  shall 
not  permit  the  platform  to  be  stowed  or 
folded  when  occupied,  unless  the  lift  is  a 


rotary  lift  intended  to  be  stowed  while 
occupied. 

(4)  Power  or  equipment  failure.  Lift 
platforms  stowed  in  a  vertical  position, 
and  deployed  platforms  when  occupied, 
shall  have  provisions  to  prevent  their 
deploying,  falling,  or  folding  any  faster 
than  12  inches/second  or  their  dropping 
of  an  occupant  in  the  event  of  a  single 
failure  of  any  load  carrying  component. 

(5)  Platform  barriers.  The  lift  platform 
shall  be  equipped  with  barriers  to 
prevent  any  of  the  wheels  of  a 
wheelchair  or  mobility  aid  from  rolling 
off  the  lift  during  its  operation.  A 
movable  barrier  or  inherent  design 
feature  shall  prevent  a  wheelchair  or 
mobility  aid  from  rolling  off  the  edge 
closest  to  the  vehicle  until  the  lift  is  in 
its  fully  raised  position.  Each  side  of  the 
lift  platform  which  extends  beyond  the 
vehicle  in  its  raised  position  shall  have  a 
barrier  a  minimum  1  %  inches  high.  Such 
barriers  shall  not  interfere  with 
maneuvering  into  or  out  of  the  aisle.  The 
loading-edge  barrier  (outer  barrier) 
which  functions  as  a  loading  ramp  when 
the  lift  is  at  ground  level,  shall  be 
sufficient  when  raised  or  closed,  or  a 
supplementary  system  shall  be 
provided,  to  prevent  a  power  wheelchair 
or  mobility  aid  from  riding  over  or 
defeating  it.  The  outer  barrier  on  the 
outboard  of  the  lift  shall  automatically 
rise  or  close,  or  a  supplementary  system 
shall  automatically  engage,  and  remain 
raised,  closed,  or  engaged  at  all  times 
that  the  lift  is  more  than  3  inches  above 
the  station  platform  or  roadway  and  the 
lift  is  occupied.  Alternatively,  a  barrier 
or  system  may  be  raised,  lowered, 
opened,  closed,  engaged  or  disengaged 
by  the  lift  operator  provided  an  interlock 
or  inherent  design  feature  prevents  the 
lift  from  rising  unless  the  barrier  is 
raised  or  closed  or  the  supplementary 
system  is  engaged. 

(6)  Platform  surface.  The  lift  platform 
surface  shall  be  free  of  any  protrusions 
over  Vi  inch  high  and  shall  be  slip 
resistant.  The  lift  platform  shall  have  a 
minimum  clear  width  of  28y2  inches  at 
the  platform,  a  minimum  clear  width  of 
30  inches  measured  from  2  inches  above 
the  lift  platform  surface  to  30  inches 
above  the  surface,  and  a  minimum  clear 
length  of  48  inches  measured  from  2 
inches  above  the  surface  of  the  platform 
to  30  inches  above  the  surface.  (See  Fig. 

1) 

(7)  Platform  gaps.  Any  openings 
between  the  lift  platform  surface  and  the 
raised  barriers  shall  not  exceed  Vs  inch 
wide.  When  the  lift  is  at  vehicle  floor 
height  with  the  inner  barrier  (if 
applicable)  down  or  retracted,  gaps 
between  the  forward  lift  platform  edge 
and  vehicle  floor  shall  not  exceed  Va 


inch  horizontally  and  %  inch  vertically. 
Platforms  on  semi-automatic  lifts  may 
have  a  hand  hold  not  exceeding  iVi 
inches  by  4Vz  inches  located  between 
the  edge  barriers. 

(8)  Platform  entrance  ramp.  The 
entrance  ramp,  or  loading-edge  barrier 
used  as  a  ramp,  shall  not  exceed  a  slope 
of  1:8  measured  on  level  ground,  for  a 
maximum  rise  of  3  inches,  and  the 
transition  from  the  station  platform  or 
roadway  to  ramp  may  be  vertical 
without  edge  treatment  up  to  'A  inch. 
Thresholds  between  Vi  inch  and  V2  inch 
high  shall  be  beveled  with  a  slope  no 
greater  than  1:2. 

(9)  Platform  deflection.  The  lift 
platform  (not  including  the  entrance 
ramp)  shall  not  deflect  more  than  3 
degrees  (exclusive  of  vehicle  roll)  in  any 
direction  between  its  unloaded  position 
and  its  position  when  loaded  with  600 
pounds  applied  through  a  26  inch  by  26 
inch  test  pallet  at  the  centroid  of  the  lift 
platform. 

(10)  Platform  movement.  No  part  of 
the  platform  shall  move  at  a  rate 
exceeding  6  inches/second  during 
lowering  and  lifting  an  occupant,  and 
shall  not  exceed  12  inches/second 
during  deploying  or  stowing.  This 
requirement  does  not  apply  to  the 
deployment  or  stowage  cycles  of  lifts 
that  are  manually  deployed  or  stowed. 
The  maximum  platform  horizontal  and 
vertical  acceleration  when  occupied 
shall  be  0.3g. 

(11)  Boarding  direction.  The  lift  shall 
permit  both  inboard  and  outboard  facing 
of  wheelchairs  and  mobility  aids. 

(12)  Use  by  standees.  Lifts  shall 
accommodate  persons  using  walkers, 
crutches,  canes  or  braces  or  who 
otherwise  have  difficulty  using  steps. 
The  lift  may  be  marked  to  indicate  a 
preferred  standing  position. 

(13)  Handrails.  Platforms  on  lifts  shall 
be  equipped  with  handrails,  on  two 
sides,  which  move  in  tandem  with  the 
lift  which  shall  be  graspable  and- 
provide  support  to  standees  throughout 
the  entire  lift  operation.  Handrails  shall 
have  a  usable  component  at  least  8 
inches  long  with  the  lowest  portion  a 
minimum  30  inches  above  the  platform 
and  the  highest  portion  a  maximum  38 
inches  above  the  platform.  The 
handrails  shall  be  capable  of 
withstanding  a  force  of  100  pounds 
concentrated  at  any  point  on  the 
handrail  without  permanent  deformation 
of  the  rail  or  its  supporting  structure. 
Handrails  shall  have  a  cross-sectional 
diameter  between  I'A  inches  and  1  Vz 
inches  or  shall  provide  an  equivalent 
grasping  surface,  and  have  eased  edges 
with  corner  radii  of  not  less  than  Vs 
inch.  Handrails  shall  be  placed  to 
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provide  a  minimum  IVz  inches  knuckle 
clearance  from  the  nearest  adjacent 
surface.  Handrails  shall  not  interfere 
with  wheelchair  or  mobility  aid 
maneuverability  when  entering  or 
leaving  the  vehicle. 

(c)  Vehicle  ramp  or  bridge  plate. — (1) 
Design  load.  Ramps  or  bridge  plates  30 
inches  or  longer  shall  support  a  load  of 
600  pounds,  placed  at  the  centroid  of  the 
ramp  or  bridge  plate  distributed  over  an 
area  of  26  inches,  with  a  safety  factor  of 
at  least  3  based  on  the  ultimate  strength 
of  the  material.  Ramps  or  bridge  plates 
shorter  than  30  inches  shall  support  a 
load  of  300  pounds. 

(2)  Ramp  surface.  The  ramp  or  bridge 
plate  surface  shall  be  continuous  and 
slip  resistant,  shall  not  have  protrusions 
from  the  Surface  greater  then  Vi  inch, 
shall  have  a  clear  width  of  30  inches, 
and  shall  accommodate  both  four-wheel 
and  three-wheel  mobility  aids. 

(3)  Ramp  threshold.  The  transition 
from  roadway  or  station  platform  and 
the  transition  from  vehicle  floor  to  the 
ramp  or  bridge  plate  may  be  vertical 
without  edge  treatment  up  to  'A  inch. 
Changes  in  level  between  Vi  inch  and  Va 
inch  shall  be  beveled  with  a  slope  no 
greater  than  1:2. 

(4)  Ramp  barriers.  Each  side  of  the 
ramp  or  bridge  plate  shall  have  barriers 
at  least  2  inches  high  to  prevent  mobility 
aid  wheels  from  slipping  off. 

(5)  Slope.  Ramps  or  bridge  plates  shall 
have  the  least  slope  practicable.  If  the 
height  of  the  vehicle  floor,  under  50% 
passenger  load,  from  which  the  ramp  is 
deployed  is  3  inches  or  less  above  the 
station  platform  a  maximum  slope  of  1:4 
is  permitted;  if  the  height  of  the  vehicle 
floor,  under  50%  passenger  load,  from 
which  the  ramp  is  deployed  is  6  inches 
or  less,  but  more  than  3  inches,  above 
the  station  platform  a  maximum  slope  of 
1:6  is  permitted;  if  the  height  of  the 
vehicle  floor,  under  50%  passenger  load, 
from  which  the  ramp  is  deployed  is  9 
inches  or  less,  but  more  than  6  inches, 
above  the  station  platform  a  maximum 
slope  of  1:8  is  permitted;  if  the  height  of 
the  vehicle  floor,  under  50%  passenger 
load,  from  which  the  ramp  is  deployed  is 
greater  than  9  inches  above  the  station 
platform  a  slope  of  1:12  shall  be 
achieved.  Folding  or  telescoping  ramps 
are  permitted  provided  they  meet  all 
structural  requirements  of  this  section. 

(6)  Attachment — (i)  Requirement. 
When  in  use  for  boarding  or  alighting, 
the  ramp  or  bridge  plate  shall  be 
attached  to  the  vehicle,  or  otherwise 
prevented  from  moving  such  that  it  is 
not  subject  to  displacement  when 
loading  or  unloading  a  heavy  power 
mobility  aid  and  that  any  gaps  between 
vehicle  and  ramp  or  bridge  plate,  and 


station  platform  and  ramp  or  bridge 
plate,  shall  not  exceed  %  inch. 

(ii)  Exception.  Ramps  or  bridge  plates 
which  are  attached  to,  and  deployed 
from,  station  platforms  are  permitted  in 
lieu  of  vehicle  devices  provided  they 
meet  the  displacement  requirements  of 
paragraph  (cK6){i)  of  this  section. 

(7)  Stowage.  A  compartment, 
securement  system,  or  other  appropriate 
method  shall  be  provided  to  ensure  that 
stowed  ramps  or  bridge  plates,  including 
portable  ramps  or  bridges  plates  stowed 
in  the  passenger  area,  do  not  impinge  on 
a  passenger's  wheelchair  or  mobility  aid 
or  pose  any  hazard  to  passengers  in  the 
event  of  a  sudden  stop. 

(8)  Handrails.  If  provided,  handrails 
shall  allow  persons  with  disabilities  to 
grasp  them  from  outside  the  vehicle 
while  starting  to  board,  and  to  continue 
to  use  them  throughout  the  boarding 
process,  and  shall  have  the  top  between 
30  inches  and  38  inches  above  the  ramp 
surface.  The  handrails  shall  be  capable 
of  withstanding  a  force  of  100  pounds 
concentrated  at  any  point  on  the 
handrail  without  permanent  deformation 
of  the  rail  or  its  supporting  structure. 
The  handrail  shall  have  a  cross- 
sectional  diameter  between  IVi  inches 
and  Wz  inches  or  shall  provide  an 
equivalent  grasping  surface,  and  have 
"eased"  edges  with  comer  radii  of  not 
less  than  Vfe  inch.  Handrails  shall  not 
interfere  with  wheelchair  or  mobility  aid 
maneuverability  when  entering  or 
leaving  the  vehicle. 

§  38.85    Between-car  barriers. 

Where  vehicles  operate  in  a  high- 
platform,  level-boarding  mode,  devices 
or  systems  shall  be  provided  to  prevent, 
deter  or  warn  individuals  from 
inadvertently  stepping  off  the  platform 
between  cars.  Appropriate  devices  - 
include,  but  are  not  limited  to, 
pantograph  gates,  chains,  motion 
detectors  or  other  suitable  devices. 

§  38.87    Public  information  System. 

(a)  Each  vehicle  shall  be  equipped 
wdth  an  interior  public  address  system 
permitting  transportation  system 
personnel,  or  recorded  or  digitized 
human  speech  messages,  to  announce 
stations  and  provide  other  passenger 
information.  Alternative  systems  or 
devices  which  provide  equivalent  access 
are  also  permitted. 

(b)  [Reserved] 

Subpart  E— Commuter  Rail  Cars  and 
Systems 

§  38.91    Generai. 

(a)  New,  used  and  remanufactured 
commuter  rail  cars,  to  be  considered 


accessible  by  regulations  in  part  37  of 
this  title,  shall  comply  with  this  subpart. 

(b)  If  portions  of  the  car  are  modified 
in  such  a  way  that  it  affects  or  could 
affect  accessibility,  each  such  portion 
shall  comply,  to  the  extent  practicable, 
with  the  applicable  provisions  of  this 
subpart.  This  provision  does  not  require 
that  inaccessible  cars  be  retrofitted  with 
lifts,  ramps  or  other  boarding  devices. 

(c)(1)  Commuter  rail  cars  shall  comply 
with  §§  38.93(d)  and  38.109  of  this  part 
for  level  boarding  wherever  structurally 
and  operationally  practicable. 

(2)  Where  level  boarding  is  not 
structurally  or  operationally  practicable, 
commuter  rail  cars  shall  comply  §  38.95 
of  this  part. 

(d)  Existing  vehicles  retrofitted  to 
comply  with  the  "one-car-per-train  rule" 
at  §  37.93  of  this  title  shall  comply  with 
§§  38.93(e),  38.95(a)  and  38.107  of  this 
part  and  shall  have,  in  new  and  key 
stations  at  least  one  door  on  each  side 
from  which  passengers  board  which 
complies  with  §  38.93(d)  of  this  part. 
Vehicles  previously  designed  and 
manufactured  in  accordance  vAih  the 
program  accessibility  requirements  of 
section  504  of  the  Rehabilitation  Act  of 
1973,  or  implementing  regulations  of  the 
Secretary  of  Transportation  that  were  in 
effect  before  October  7, 1991;  and  which 
can  be  entered  and  used  from  stations  in 
which  they  are  to  be  operated,  may  be 
used  to  satisfy  the  requirements  of 
§  37.93  of  this  title. 

§  38.93    Doorways. 

(a)  Clear  width.  (1)  At  least  one  door 
on  each  side  of  the  car  from  which 
passengers  board  opening  onto  station 
platforms  and  at  least  one  adjacent 
doorway  into  the  passenger  coach 
compartment,  if  provided,  shall  have  a 
minimum  clear  opening  of  32  inches. 

(2)  If  doorways  connecting  adjoining 
cars  in  a  multi-car  train  are  provided, 
and  if  such  doorway  is  connected  by  an 
aisle  with  a  minimum  clear  width  of  30 
inches  to  one  or  more  spaces  where 
wheelchair  or  mobility  aid  users  can  be 
accommodated,  then  such  doorway 
shall  have,  to  the  maximum  extent 
practicable  in  accordance  with  the 
regulations  issued  under  the  Federal 
Railroad  Safety  Act  of  1970  (49  CFR 
parts  229  and  231),  a  clear  opening  of  30 
inches. 

(b)  Passageways.  A  route  at  least  32 
inches  wide  shall  be  provided  from 
doors  required  to  be  accessible  by 
paragraph  (a)(1)  of  this  section  to 
seating  locations  complying  with 
§  38.95(d)  of  this  part.  In  cars  where 
such  doorways  require  passage  through 
a  vestibule,  such  vestibule  shall  have  a 
minimum  width  of  42  inches.  (See  Fig.  3.) 
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(c)  Signals.  If  doors  to  the  platform 
close  automatically  or  from  a  remote 
location,  auditory  and  visual  warning 
signals  shall  be  provided  to  alert 
passengers  or  closing  doors. 

(d)  Coordination  with  boarding 
platform — (1)  Requirements.  Cars 
operating  in  stations  with  high 
platforms,  or  mini-high  platforms,  shall 
be  coordinated  with  the  boarding 
platform  design  such  that  the  horizontal 
gap  between  a  car  at  rest  and  the 
platform  shall  be  no  greater  than  3 
inches  and  the  height  of  the  car  floor 
shall  be  within  plus  or  minus  Vs  inch  of 
the  platform  height.  Vertical  alignment 
may  be  accomplished  by  car  air 
suspension,  platform  lifts  or  other 
devices,  or  any  combination. 

(2)  Exception.  New  vehicles  operating 
in  existing  stations  may  have  a  floor 
height  within  plus  or  minus  iVz  inches  of 
the  platform  height.  At  key  stations,  the 
horizontal  gap  between  at  least  one 
accessible  door  of  each  such  vehicle  and 
the  platform  shall  be  no  greater  than  3 
inches. 

(3)  Exception.  Where  platform  set- 
backs do  not  allow  the  horizontal  gap  or 
vertical  alignment  specified  in 
paragraph  (d)(1)  or  (d)(2)  of  this  section, 
car,  platform  or  portable  lifts  complying 
with  §  38.95(b)  of  this  part,  or  car  or 
platform  ramps  or  bridge  plates, 
complying  with  §  38.95(c)  of  this  part, 
shall  be  provided. 

(4)  Exception.  Retrofitted  vehicles 
shall  be  coordinated  with  the  platform 
in  new  and  key  stations  such  that  the 
horizontal  gap  shall  be  no  greater  than  4 
inches  and  the  height  of  the  vehicle 
floor,  under  50%  passenger  load,  shall  be 
within  plus  or  minus  2  inches  of  the 
platform  height. 

(e)  Signage.  The  International  Symbol 
of  Accessibility  shall  be  displaced  on 
the  exterior  of  all  doors  complying  with 
this  section  unless  all  cars  are 
accessible  and  are  not  marked  by  the 
access  symbol  (see  Fig.  6).  Appropriate 
signage  shall  also  indicate  which 
accessible  doors  are  adjacent  to  an 
accessible  restroom,  if  applicable. 

§  38.95    Mobility  aid  accessibility. 

(a)(1)  General.  All  new  commuter  rail 
cars,  other  than  level  entry  cars,  covered 
by  this  subpart  shall  provide  a  level- 
change  mechanism  or  boarding  device 
(e.g.,  lift,  ramp  or  bridge  plate) 
complying  with  either  paragraph  (b)  or 
(c)  of  this  section;  sufficient  clearances 
to  permit  a  wheelchair  or  mobility  aid 
user  to  reach  a  seating  location;  and  at 
least  two  wheelchair  or  mobility  aid 
seating  locations  complying  with 
paragraph  (d)  of  this  section. 

(2)  Exception.  If  portable  or  platform 
lifts,  ramps  or  bridge  plates  meeting  the 


applicable  requirements  of  this  section 
are  provided  on  station  platforms  or 
other  stops  required  to  be  accessible,  or 
mini-high  platforms  complying  with 
§  38.93(d)  are  provided,  the  car  is  not 
required  to  be  equipped  with  a  car- 
borne  device.  Where  each  new  car  is 
compatible  with  a  single  platform- 
mounted  access  system  or  device, 
additional  systems  or  devices  are  not 
required  for  each  car  provided  that  the 
single  device  could  be  used  to  provide 
access  to  each  new  car  if  passengers 
using  wheelchairs  or  mobility  aids  could 
not  be  accommodated  on  a  single  car. 

(b)  Car  Lift— (1)  Design  load.  The 
design  load  of  the  lift  shall  be  at  least 
600  pounds.  Working  parts,  such  as 
cables,  pulleys,  and  shafts,  which  can  be 
expected  to  wear,  and  upon  which  the 
lift  depends  for  support  of  the  load,  shall 
have  a  safety  factor  of  at  least  six, 
based  on  the  ultimate  strength  of  the 
material.  Nonworking  parts,  such  as 
platform,  frame,  and  attachment 
hardware  which  would  not  be  expected 
to  wear,  shall  have  a  safety  factor  of  at 
least  three,  based  on  the  ultimate 
strength  of  the  material. 

(2)  Controls — (i)  Requirements.  The 
controls  shall  be  interlocked  with  the 
car  brakes,  propulsion  system,  or  door, 
or  shall  provide  other  appropriate 
mechanisms  or  systems,  to  ensure  that 
the  car  cannot  be  moved  when  the  lift  is 
not  stowed  and  so  the  lift  cannot  be 
deployed  unless  the  interlocks  or 
systems  are  engaged.  The  lift  shall 
deploy  to  all  platform  levels  normally 
encountered  in  the  operating 
environment.  Where  provided,  each 
control  for  deploying,  lowering,  raising, 
and  stowing  the  lift  and  lowering  the 
roll-off  barrier  shall  be  of  a  monetary 
contact  type  requiring  continuous 
manual  pressure  by  the  operator  and 
shall  not  allow  improper  lift  sequencing 
when  the  lift  platform  is  occupied.  The 
controls  shall  allow  reversal  of  the  lift 
operation  sequence,  such  as  raising  or 
lowering  a  platform  that  is  part  way 
down,  without  allowing  an  occupied 
platform  to  fold  or  retract  into  the 
stowed  position. 

(ii)  Exception.  Where  physical  or 
safety  constraints  prevent  the 
deployment  at  some  stops  of  a  lift 
having  its  long  dimension  perpendicular 
to  the  car  axis,  the  transportation  entity 
may  specify  a  lift  which  is  designed  to 
deploy  with  its  long  dimension  parallel 
to  the  car  axis  and  which  pivots  into  or 
out  of  the  car  while  occupied  (i.e., 
"rotary  lift").  The  requirements  of 
paragraph  (b){2)(i)  of  this  section 
prohibiting  the  lift  from  being  stowed 
while  occupied  shall  not  apply  to  a  lift 
design  of  this  type  if  the  stowed  position 
is  within  the  passenger  compartment 


and  the  lift  is  intended  to  be  stowed 
while  occupied. 

(iii)  Exception.  The  brake  or 
propulsion  system  interlock  requirement 
does  not  apply  to  a  platform  mounted  or 
portable  lift  provided  that  a  mechanical, 
electrical  or  other  system  operates  to 
ensure  that  cars  do  not  move  when  the 
lift  is  in  use. 

(3)  Emergency  operation.  The  lift  shall 
incorporate  an  emergency  method  of 
deploying,  lowering  to  ground  or 
platform  level  with  a  lift  occupant,  and 
raising  and  stowing  the  empty  lift  if  the 
power  to  the  lift  fails.  No  emergency 
method,  manual  or  otherwise,  shall  be 
capable  of  being  operated  in  a  manner 
that  could  be  hazardous  to  the  lift 
occupant  or  to  the  operator  when 
operated  according  to  manufacturer's 
instructions,  and  shall  not  permit  the 
platform  to  be  stowed  or  folded  when 
occupied,  unless  the  lift  is  a  rotary  lift 
intended  to  be  stowed  while  occupied. 

(4)  Power  or  equipment  failure. 
Platforms  stowed  in  a  vertical  position, 
and  deployed  platforms  when  occupied, 
shall  have  provisions  to  prevent  their 
deploying,  falling,  or  folding  any  faster 
than  12  inches/second  or  their  dropping 
of  an  occupant  in  the  event  of  a  single 
failure  of  any  load  carrying  component. 

(5)  Platform  barriers.  The  lift  platform 
shall  be  equipped  with  barriers  to 
prevent  any  of  the  wheels  of  a 
wheelchair  or  mobility  aid  from  rolling 
off  the  lift  during  its  operation.  A 
movable  barrier  or  inherent  design 
feature  shall  prevent  a  wheelchair  or 
mobility  aid  from  rolling  off  the  edge 
closest  to  the  car  until  the  lift  is  in  its 
fully  raised  position.  Each  side  of  the  lift 
platform  which,  in  its  raised  position, 
extends  beyond  the  car  shall  have  a 
barrier  a  minimum  IV'2  inches  high.  Such 
barriers  shall  not  interfere  with 
maneuvering  into  or  out  of  the  car.  The 
loading-edge  barrier  (outer  barrier) 
which  functions  as  a  loading  ramp  when 
the  lift  is  at  ground  or  station  platform 
level,  shall  be  sufficient  when  raised  or 
closed,  or  a  supplementary  system  shall 
be  provided,  to  prevent  a  power 
wheelchair  or  mobility  aid  from  riding 
over  or  defeating  it.  The  outer  barrier  of 
the  lift  shall  automatically  rise  or  close, 
or  a  supplementary  system  shall 
automatically  engage,  and  remain 
raised,  closed,  or  engaged  at  all  times 
that  the  lift  platform  is  more  than  3 
inches  above  the  station  platform  and 
the  lift  is  occupied.  Alternatively,  a 
barrier  or  system  may  be  raised, 
lowered,  opened,  closed,  engaged  or 
disengaged  by  the  lift  operator  provided 
an  interlock  or  inherent  design  feature 
prevents  the  lift  from  rising  unless  the 
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barrier  is  raised  or  closed  or  the 
supplementary  system  is  engaged. 

(6)  Platform  surface.  The  lift  platform 
surface  shall  be  free  of  any  protrusions 
over  Vi  inch  high  and  shall  be  slip 
resistant.  The  lift  platform  shall  have  a 
minimum  clear  wridth  of  28  Va  inches  at 
the  platform,  a  minimum  clear  wfidth  of 
30  inches  measured  from  2  inches  above 
the  lift  platform  surface  to  30  inches 
above  the  surface,  and  a  minimum  clear 
length  of  48  inches  measured  from  2 
inches  above  the  surface  of  the  platform 
to  30  inches  above  the  surface.  (See  Fig. 

[7]  Platform  gaps.  Any  openings 
between  the  lift  platform  surface  and  the 
raised  barriers  shall  not  exceed  %  inch 
wide.  When  the  lift  is  at  car  floor  height 
with  the  inner  barrier  down  (if 
applicable)  or  retracted,  gaps  between 
the  forward  lift  {jjatform  edge  and  car 
floor  shall  not  exceed  Vz  inch 
horizontally  and  %  inch  vertically. 

(8)  Platform  entrance  ramp.  The 
entrance  ramp,  or  loading-edge  barrier 
used  as  a  ramp,  shall  not  exceed  a  slope 
of  1:8,  when  measured  on  level  ground, 
for  a  maximum  rise  of  3  inches,  and  the 
transition  from  station  platform  to  ramp 
may  be  vertical  without  edge  treatment 
up  to  Vi  inch.  Thresholds  between  Vi 
inch  and  V2  inch  high  shall  be  beveled 
with  a  slope  no  greater  than  1:2. 

(9)  Platform  deflection.  The  lift 
platform  (not  including  the  entrance 
ramp)  shall  not  deflect  more  than  3 
degrees  (exclusive  of  vehicle  roll)  in  any 
direction  between  its  unloaded  position 
and  its  position  when  loaded  with  600 
pounds  applied  through  a  26  inch  by  26 
inch  test  pallet  at  the  centroid  of  the  lift 
platform. 

(10)  Platform  movement.  No  part  of 
the  platform  shall  move  at  a  rate 
exceeding  6  inches/second  during 
lowering  and  lifting  an  occupant,  and 
shall  not  exceed  12  inches/second 
during  deploying  or  stowing.  This 
requirement  does  not  apply  to  the 
deployment  or  stowage  cycles  of  lifts 
that  are  manually  deployed  or  stowed. 
The  maximum  platform  horizontal  and 
vertical  acceleration  when  occupied 
shall  be  0.3g. 

(11)  Boarding  direction.  The  lift  shall 
permit  both  inboard  and  outboard  facing 
of  wheelchairs  and  mobility  aids. 

(12)  Use  by  standees.  Lifts  shall 
accommodate  persons  using  walkers, 
crutches,  canes  or  braces  or  who 
otherwise  have  difficulty  using  steps. 
The  lift  may  be  marked  to  indicate  a 
preferred  standing  position. 

(13)  Handrails.  Platforms  on  lifts  shall 
be  equipped  with  handrails,  on  two 
sides,  which  move  in  tandem  with  the 
lift  which  shall  be  graspable  and 
provide  support  to  standees  throughout 


the  entire  lift  operation.  Handrails  shall 
have  a  usable  component  at  least  8 
inches  long  with  the  lowest  portion  a 
minimum  30  inches  above  the  platform 
and  the  highest  portion  a  maximum  38 
inches  above  the  platform.  The 
handrails  shall  be  capable  of 
withstanding  a  force  of  100  pounds 
concentrated  at  any  point  on  the 
handrail  without  permanent  deformation 
of  the  rail  or  its  supporting  structure. 
The  handrail  shall  have  a  cross- 
sectional  diameter  between  IV4  inches 
and  1 V2  inches  or  shall  provide  an 
equivalent  grasping  surface,  and  have 
eased  edges  with  corner  radii  of  not  less 
than  Vs  inch.  Handrails  shall  be  placed 
to  provide  a  minimum  iVz  inches 
knuckle  clearance  from  the  nearest 
adjacent  surface.  Handrails  shall  not 
interfere  with  wheelchair  or  mobility  aid 
maneuverability  when  entering  or 
leaving  the  car. 

(c)  Car  ramp  or  bridge  plate — (1) 
Design  load.  Ramps  or  bridge  plates  30 
inches  or  longer  shall  support  a  load  of 
600  pounds,  placed  at  the  centroid  of  the 
ramp  or  bridge  plate  distributed  over  an 
area  of  26  inches  by  26  inches,  with  a 
safety  factor  of  at  least  3  based  on  the 
ultimate  strength  of  the  material.  Ramps 
or  bridge  plates  shorter  than  30  inches 
shall  support  a  load  of  300  pounds. 

(2)  Ramp  surface.  The  ramp  or  bridge 
plate  surface  shall  be  continuous  and 
slip  resistant,  shall  not  have  protrusions 
from  the  surface  greater  than  "A  inch 
high,  shall  have  a  clear  width  of  30 
inches  and  shall  accommodate  both 
four-wheel  and  three-wheel  mobility 
aids. 

(3)  Ramp  threshold.  The  transition 
from  station  platform  to  the  ramp  or 
bridge  plate  and  the  transition  from  car 
floor  to  the  ramp  or  bridge  plate  may  be 
vertical  without  edge  treatment  up  to  Vi 
inch.  Changes  in  level  between  Vi  inch 
and  Va  inch  shall  be  beveled  with  a 
slope  no  greater  than  1:2. 

(4]  Ramp  barriers.  Each  side  of  the 
ramp  or  bridge  plate  shall  have  barriers 
at  least  2  inches  high  to  prevent  mobility 
aid  wheels  from  slipping  off. 

(5)  Slope.  Ramps  or  bridge  plates  shall 
have  the  least  slope  practicable.  If  the 
height  of  the  vehicle  floor,  under  50% 
passenger  load,  from  which  the  ramp  is 
deployed  is  3  inches  or  less  above  the 
station  platform  a  maximum  slope  of  1:4 
is  permitted;  if  the  height  of  the  vehicle 
floor,  under  50%  passenger  load,  from 
which  the  ramp  is  deployed  is  6  inches 
or  less,  but  more  than  3  inches,  above 
the  station  platform  a  maximum  slope  of 
1:6  is  permitted;  if  the  height  of  the 
vehicle  floor,  under  50%  passenger  load, 
from  which  the  ramp  is  deployed  is  9 
inches  or  less,  but  more  than  6  inches, 
above  the  station  platform  a  maximum 


slope  of  1:8  is  permitted;  if  the  height  of 
the  vehicle  floor,  under  50%  passenger 
load,  from  which  the  ramp  is  deployed  is 
greater  than  9  inches  above  the  station 
platform  a  slope  of  1:12  shall  be 
achieved.  Folding  or  telescoping  ramps 
are  permitted  provided  they  meet  all 
structural  requirements  of  this  section. 

(6)  Attachment — (i)  Requirement. 
When  in  use  for  boarding  or  alighting, 
the  ramp  or  bridge  plate  shall  be 
attached  to  the  vehicle,  or  otherwise 
prevented  from  moving  such  that  it  is 
not  subject  to  displacement  when 
loading  or  unloading  a  heavy  power 
mobility  aid  and  that  any  gaps  between 
vehicle  and  ramp  or  bridge  plate,  and 
station  platform  and  ramp  or  bridge 
plate,  shall  not  exceed  %  inch. 

(ii)  Exception.  Ramps  or  bridge  plates 
which  are  attached  to,  and  deployed 
from,  station  platforms  are  permitted  in 
lieu  of  car  devices  provided  they  meet 
the  displacement  requirements  of 
paragraph  (c)(6)(i)  of  this  section. 

(7)  Stowage.  A  compartment, 
securement  system,  or  other  appropriate 
method  shall  be  provided  to  ensure  that 
stowed  ramps  or  bridge  plates,  including 
portable  ramps  or  bridge  plates  stowed 
in  the  passenger  area,  do  not  impinge  on 
a  passenger's  wheelchair  or  mobility  aid 
or  pose  any  hazard  to  passengers  in  the 
event  of  a  sudden  stop. 

(8)  Handrails.  If  provided,  handrails 
shall  allow  persons  with  disabilities  to 
grasp  them  from  outside  the  car  while 
starting  to  board,  and  to  continue  to  use 
them  throughout  the  boarding  process, 
and  shall  have  the  top  between  30 
inches  and  38  inches  above  the  ramp 
surface.  The  handrails  shall  be  capable 
of  withstanding  a  force  of  100  pounds 
concentrated  at  any  point  on  the 
handrail  without  permanent  deformation 
of  the  rail  or  its  supporting  structure. 
The  handrail  shall  have  a  cross- 
sectional  diameter  between  iVi  inches 
and  IV2  inches  or  shall  provide  an 
equivalent  grasping  surface,  and  have 
eased  edges  with  corner  radii  of  not  less 
than  Vs  inch.  Handrails  shall  not 
interfere  with  wheelchair  or  mobility  aid 
maneuverability  when  entering  or 
leaving  the  car. 

(d)  Mobility  aid  seating  location. 
Spaces  for  persons  who  wish  to  remain 
in  their  wheelchairs  or  mobility  aids 
shall  have  a  minimum  clear  floor  space 
48  inches  by  30  inches.  Such  spaces 
shall  adjoin,  and  may  overlap,  an 
accessible  path.  Not  more  than  6  inches 
of  the  required  clear  floor  space  may  be 
accommodated  for  footrests  under 
another  seat  provided  there  is  a 
minimum  of  9  inches  from  the  floor  to 
the  lowest  part  of  the  seat  overhanging 
the  space.  Seating  spaces  may  have 
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fold-down  or  removable  seats  to 
accommodate  other  passengers  when  a 
wheelchair  or  mobility  aid  user  is  not 
occupying  the  area,  provided  the  seats, 
when  folded  up,  do  not  obstruct  the 
clear  floor  space  required.  (See  Fig.  2.) 

§  38.97    Interior  circulation,  handrails  and 
stanchions. 

(a)  Where  provided,  handrails  or 
stanchions  within  the  passenger 
compartment  shall  be  placed  to  permit 
sufficient  turning  and  maneuvering 
space  for  wheelchairs  and  other 
mobility  aids  to  reach  a  seating  location, 
complying  with  §  38.95(d)  of  this  part, 
from  an  accessible  entrance.  The 
diameter  or  width  of  the  gripping 
surface  of  interior  handrails  and 
stanchions  shall  be  I'A  inches  to  IV2 
inches  or  shall  provide  an  equivalent 
gripping  surface.  Handrails  shall  be 
placed  to  provide  a  minimum  iVz  inches 
knuckle  clearance  from  the  nearest 
adjacent  surface. 

(b)  Where  provided,  handrails  or 
stanchions  shall  be  sufficient  to  permit 
safe  boarding,  on-board  circulation, 
seating  and  standing  assistance,  and 
alighting  by  persons  with  disabilities. 

(c)  At  entrances  equipped  with  steps, 
handrails  or  stanchions  shall  be 
provided  in  the  entrance  to  the  car  in  a 
configuration  which  allows  passengers 
to  grasp  such  assists  from  outside  the 
car  while  starting  to  board,  and  to 
continue  using  such  assists  throughout 
the  boarding  process,  to  the  extent 
permitted  by  part  231  of  this  title. 

§  38.99    Floors,  steps  and  thresholds. 

(a)  Floor  surfaces  on  aisles,  step 
treads,  places  for  standees,  and  areas 
where  wheelchair  and  mobility  aid  users 
are  to  be  accommodated  shall  be  slip- 
resistant. 

(b)  All  thresholds  and  step  edges  shall 
have  a  band  of  color(s)  running  the  full 
width  of  the  step  or  threshold  which 
contrasts  from  the  step  tread  and  riser 
or  adjacent  floor,  either  light-on-dark  or 
dark-on-light. 

§  38.101     Lighting 

(a)  Any  stepwell  or  doorway  with  a 
lift,  ramp  or  bridge  plate  shall  have, 
when  the  door  is  open,  at  least  2 
footcandles  of  illumination  measured  on 
the  step  tread,  ramp,  bridge  plate,  or  lift 
platform. 

(b)  The  doorways  of  cars  not 
operating  at  lighted  station  platforms 
shall  have  outside  lights  which,  when 
the  door  is  open,  provide  at  least  1 
footcandle  of  illumination  on  the  station 
platform  surface  for  a  distance  of  3  feet 
perpendicular  to  all  points  on  the 
bottom  step  tread  edge.  Such  lights  shall 


be  shielded  to  protect  the  eyes  of 
entering  and  exiting  passengers. 

§  38.103    Public  Information  system. 

(a)  Each  car  shall  be  equipped  with  an 
interior  public  address  system 
permitting  transportation  system 
personnel,  or  recorded  or  digitized 
human  speech  messages,  to  announce 
stations  and  provide  other  passenger 
information.  Alternative  systems  or 
devices  which  provide  equivalent  access 
are  also  permitted. 

(b)  [Reserved] 

§  38.105    Priority  seating  signs. 

(a)  Each  car  shall  contain  sign(s) 
which  indicate  that  certain  seats  are 
priority  seats  for  persons  with 
disabilities  and  that  other  passengers 
should  make  such  seats  available  to 
those  who  wish  to  use  them. 

(b)  Characters  on  signs  required  by 
paragraph  (a)  shall  have  a  width-to- 
height  ratio  between  3:5  and  1:1  and  a 
stroke  width-to-height  ratio  between  1:5 
and  1:10,  with  a  minimum  character 
height  [using  an  upper  case  "X")  of  % 
inch,  with  "wide"  spacing  (generally,  the 
space  between  letters  shall  be  Vie  the 
height  of  upper  case  letters),  and  shall 
contrast  with  the  background  either 
light-on-dark  or  dark-on-light. 

§  38.107    Restrooms. 

(a)  If  a  restroom  is  provided  for  the 
general  public,  it  shall  be  designed  so  as 
to  allow  a  person  using  a  wheelchair  or 
mobility  aid  to  enter  and  use  such 
restroom  as  specified  in  paragraphs  (a) 
(1)  through  (5)  of  this  section. 

(1)  The  minimum  clear  floor  area  shall 
be  35  inches  by  60  inches.  Permanently 
installed  fixtures  may  overlap  this  area 
a  maximum  of  6  inches,  if  the  lowest 
portion  of  the  fixture  is  a  minimum  of  9 
inches  above  the  floor,  and  may  overlap 
a  maximum  of  19  inches,  if  the  lowest 
portion  of  the  fixture  is  a  minimum  of  29 
inches  above  the  floor,  provided  such 
fixtures  do  not  interfere  with  access  to 
the  water  closet.  Fold-down  or 
retractable  seats  or  shelves  may  overlap 
the  clear  floor  space  at  a  lower  height 
provided  they  can  be  easily  folded  up  or 
moved  out  of  the  way. 

(2)  The  height  of  the  water  closet  shall 
be  17  inches  to  19  inches  measured  to 
the  top  of  the  toilet  seat.  Seats  shall  not 
be  sprung  to  return  to  a  lifted  position. 

(3)  A  grab  bar  at  least  24  inches  long 
shall  be  mounted  behind  the  water 
closet,  and  a  horizontal  grab  bar  at  least 
40  inches  long  shall  be  mounted  on  at 
least  one  side  wall,  with  one  end  not 
more  than  12  inches  from  the  back  wall, 
at  a  height  between  33  inches  and  36 
inches  above  the  floor. 


(4)  Faucets  and  flush  controls  shall  be 
operable  with  one  hand  and  shall  not 
require  tight  grasping,  pinching,  or 
twisting  of  the  wrist.  The  force  required 
to  activate  controls  shall  be  no  greater 
than  5  Ibf  (22.2  N).  Controls  for  flush 
valves  shall  be  mounted  no  more  than 
44  inches  above  the  floor. 

[5)  Doorways  on  the  end  of  the 
enclosure,  opposite  the  water  closet, 
shall  have  a  minimum  clear  opening 
width  of  32  inches.  Doorways  on  the 
side  wall  shall  have  a  minimum  clear 
opening  width  of  39  inches.  Door  latches 
and  hardware  shall  be  operable  with 
one  hand  and  shall  not  require  tight 
grasping,  pinching,  or  twisting  of  the 
wrist. 

(b)  Restrooms  required  to  be 
accessible  shall  be  in  close  proximity  to 
at  least  one  seating  location  for  persons 
using  mobility  aids  and  shall  be 
connected  to  such  a  space  by  an 
unobstructed  path  having  a  minimimi 
width  of  32  inches. 

§  38.109    Between-car  barriers. 

Where  vehicles  operate  in  a  high- 
platform,  level-boarding  mode,  and 
where  between-car  bellows  are  not 
provided,  devices  or  systems  shall  be 
provided  to  prevent,  deter  or  warn 
individuals  from  inadvertently  stepping 
off  the  platform  between  cars. 
Appropriate  devices  include,  but  are  not 
limited  to,  pantograph  gates,  chains, 
motion  detectors  or  other  suitable 
devices. 

Subpart  F— Intercity  Rail  Cars  and 
Systems 

§38.111    General. 

(a)  New,  used  and  remanufactured 
intercity  rail  cars,  to  be  considered 
accessible  by  regulations  in  part  37  of 
this  title  shall  comply  with  this  subpart 
to  the  extent  required  for  each  type  of 
car  as  specified  below. 

(1)  Single-level  rail  passenger  coaches 
and  food  service  cars  [other  than  single- 
level  dining  cars)  shall  comply  with 

§§  38.113  through  38.123  of  this  part. 
Compliance  with  §  38.125  of  this  part 
shall  be  required  only  to  the  extent 
necessary  to  meet  the  requirements  of 
paragraph  (d)  of  this  section. 

(2)  Single-level  dining  and  lounge  cars 
shall  have  at  least  one  connecting 
doorway  complying  with  §  38.113[a)(2] 
of  this  part  connected  to  a  car 
accessible  to  persons  using  wheelchairs 
or  mobility  aids,  and  at  least  one  space 
complying  with  §§  38.125(d)  (2)  and  (3) 
of  this  part,  to  provide  table  service  to  a 
person  who  wishes  to  remain  in  his  or 
her  wheelchair,  and  space  to  fold  and 
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store  a  wheelchair  for  a  person  who 
wishes  to  transfer  to  an  existing  seat, 

(3)  Bi-level  dining  cars  shall  comply 
with  §§  38.113(a)(2),  38.115(b),  38.117(a), 
and  38.121  of  this  part. 

(4)  Bi-level  lounge  cars  shall  have 
doors  on  the  lower  level,  on  each  side  of 
the  car  from  which  passengers  board, 
complying  with  §  38.113.  a  restroom 
complying  with  §  38.123,  and  at  least 
one  space  complying  with  §  38.125(d)  (2) 
and  (3)  to  provide  table  service  to  a 
person  who  wishes  to  remain  in  his  or 
her  wheelchair  and  space  to  fold  and 
store  a  wheelchair  for  a  person  who 
wishes  to  transfer  to  an  existing  seat. 

(5)  Restrooms,  complying  with 

§  38.123  shall  be  provided  in  single-level 
rail  passenger  coaches  and  food 
services  cars  adjacent  to  the  accessible 
seating  locations  required  by  paragraph 
(d)  of  this  section.  Accessible  restrooms 
are  required  in  dining  and  lounge  cars 
only  if  restrooms  are  provided  for  other 
passengers. 

(6)  Sleeper  cars  shall  comply  with 

§§  38.113  (b)  through  (d),  38.115  through 
38.121,  and  38.125,  of  this  part,  and  have 
at  least  one  compartment  which  can  be 
entered  and  used  by  a  person  using  a 
wheelchair  or  mobility  aid  and 
complying  with  §  38.127  of  this  part. 

(b)(1)  If  physically  and  operationally 
practicable,  intercity  rail  cars  shall 
comply  with  §  38.113(d)  of  this  part  for 
level  boarding. 

(2)  Where  level  boarding  is  not 
structurally  or  operationally  practicable, 
intercity  rail  cars  shall  comply  with 
§  38.125. 

(c)  If  portions  of  the  car  are  modified 
in  a  way  that  it  affects  or  could  affect 
accessibility,  each  such  portion  shall 
comply,  to  the  extent  practicable,  with 
the  applicable  provisions  of  this  subpart. 
This  provision  does  not  require  that 
inaccessible  cars  be  retrofitted  with 
lifts,  ramps  or  other  boarding  devices. 

(d)  Passenger  coaches  or  food  service 
cars  shall  have  the  number  of  spaces 
complying  with  §  38.125(d)(2)  of  this  part 
and  the  number  of  spaces  complying 
with  §  38.125(d)(3)  of  this  part,  as 
required  by  §  37.91  of  this  title. 

(e)  Existing  cars  retrofitted  to  meet  the 
seating  requirements  of  §  37.91  of  this 
title  shall  comply  with  §  38.113(e), 
§38.123,  §  38.125(d)  of  this  part  and  shall 
have  at  least  one  door  on  each  side 
from  which  passengers  board  complying 
with  §  38.113(d)  of  this  part.  Existing 
cars  designed  and  manufactured  to  be 
accessible  in  accordance  with  the 
Secretary  of  Transportation  regulations 
implementing  section  504  of  the 
Rehabilitation  Act  of  1973  that  were  in 
effect  before  October  7,  1991,  shall 
comply  with  §  38.125(a)  of  this  part. 


§38.113    Doorways. 

(a)  Clear  width.  (1)  At  least  one 
doorway,  on  each  side  of  the  car  from 
which  passengers  board,  of  each  car 
required  to  be  accessible  by  §  38.111(a) 
and  where  the  spaces  required  by 

§  38.111(d)  of  this  part  are  located,  and 
at  least  one  adjacent  doorway  into 
coach  passenger  compartments  shall 
have  a  minimum  clear  opening  width  of 
32  inches. 

(2)  Doorways  at  ends  of  cars 
connecting  two  adjacent  cars,  to  the 
maximum  extent  practicable  in 
accordance  with  regulations  issued 
under  the  Federal  Railroad  Safety  Act  of 
1970  (49  CFR  parts  229  and  231),  shall 
have  a  clear  opening  width  of  32  inches 
to  permit  wheelchair  and  mobility  aid 
users  to  enter  into  a  single-level  dining 
car,  if  available. 

(b)  Passageway.  Doorways  required 
to  be  accessible  by  paragraph  (a)  of  this 
section  shall  permit  access  by  persons 
using  mobility  aids  and  shall  have  an 
unobstructed  passageway  at  least  32 
inches  wide  leading  to  an  accessible 
sleeping  compartment  complying  with 

§  38.127  of  this  part  or  seating  locations 
complying  with  §  38.125(d}  of  this  part. 
In  cars  where  such  doorways  require 
passage  through  a  vestibule,  such 
vestibule  shall  have  a  minimum  width  of 
42  inches,  (see  Fig.  4) 

(c)  Signals.  If  doors  to  the  platform 
close  automatically  or  from  a  remote 
location,  auditory  and  visual  warning 
signals  shall  be  provided  to  alert 
passengers  of  closing  doors. 

(d)  Coordination  with  boarding 
platforms. — (1)  Requirements.  Cars 
which  provide  level-boarding  in  stations 
with  high  platforms  shall  be  coordinated 
with  the  boarding  platform  or  mini-high 
platform  design  such  that  the  horizontal 
gap  between  a  car  at  rest  and  the 
platform  shall  be  no  greater  than  3 
inches  and  the  height  of  the  car  floor 
shall  be  within  plus  or  minus  %  inch  of 
the  platform  height.  Vertical  alignment 
may  be  accomplished  by  car  air 
suspension,  platform  lifts  or  other 
devices,  or  any  combination. 

(2)  Exception.  New  cars  operating  in 
existing  stations  may  have  a  floor  height 
within  plus  or  minus  iy2  inches  of  the 
platform  height. 

(3)  Exception.  Where  platform  set- 
backs do  not  allow  the  horizontal  gap  or 
vertical  alignment  specified  in 
paragraph  (d)  (1)  or  (2),  platform  or 
portable  lifts  complying  with  §  38.125(b) 
of  this  part,  or  car  or  platform  bridge 
plates,  complying  with  §  38.125(c)  of  this 
part,  may  be  provided. 

(4)  Exception.  Retrofitted  vehicles 
shall  be  coordinated  with  the  platform 
in  existing  stations  such  that  the 
horizontal  gap  shall  be  no  greater  than  4 


inches  and  the  height  of  the  vehicle 
floor,  under  50%  passenger  load,  shall  be 
within  plus  or  minus  2  inches  of  the 
platform  height. 

(3)  Signage.  The  International  Symbol 
of  Accessibility  shall  be  displayed  on 
the  exterior  of  all  doors  complying  with 
this  section  unless  all  cars  and  doors  are 
accessible  and  are  not  marked  by  the 
access  symbol  (see  fig.  6).  Appropriate 
signage  shall  also  indicate  which 
accessible  doors  are  adjacent  to  an 
accessible  restroom,  if  applicable. 

§  38.1 15    Interior  circulation,  handrails  and 
stanchions. 

(a)  Where  provided,  handrails  or 
stanchions  within  the  passenger 
compartment  shall  be  placed  to  permit 
sufficient  turning  and  maneuvering 
space  for  wheelchairs  and  other 
mobility  aids  to  reach  a  seating  location, 
complying  with  §  38.125(d)  of  this  part, 
from  an  accessible  entrance.  The 
diameter  or  width  of  the  gripping 
surface  of  interior  handrails  and 
stanchions  shall  be  1  Vi  inches  to  1  Vz 
inches  or  shall  provide  an  equivalent 
gripping  surface.  Handrails  shall  be 
placed  to  provide  a  minimum  1  'A  inches 
knuckle  clearance  from  the  nearest 
adjacent  surface. 

(b)  Where  provided,  handrails  and 
stanchions  shall  be  sufficient  to  permit 
safe  boarding,  on-board  circulation, 
seating  and  standing  assistance,  and 
alighting  by  persons  with  disabilities. 

(c)  At  entrances  equipped  with  steps, 
handrails  or  stanchions  shall  be 
provided  in  the  entrance  to  the  car  in  a 
configuration  which  allows  passengers 
to  grasp  such  assists  from  outside  the 
car  while  starting  to  board,  and  to 
continue  using  such  assists  throughout 
the  boarding  process,  to  the  extent 
permitted  by  part  231  of  this  title. 

§  38. 1 1 7    Floors,  steps  and  thresholds. 

(a)  Floor  surfaces  on  aisles,  step 
treads  and  areas  where  wheelchair  and 
mobility  aid  users  are  to  be 
accommodated  shall  be  slip-resistant. 

(b)  All  step  edges  and  thresholds  shall 
have  a  band  of  color(s)  running  the  full 
width  of  the  step  or  threshold  which 
contrasts  from  the  step  tread  and  riser 
or  adjacent  floor,  either  light-on-dark  or 
dark-on-light. 

§38.119    Lighting. 

(a)  Any  stepwell,  or  doorway  with  a 
lift,  ramp  or  bridge  plate,  shall  have, 
when  the  door  is  open,  at  least  2  foot- 
candles  of  illumination  measured  on  the 
step  tread,  ramp,  bridge  plate  or  lift 
platform. 

(b)  The  doorways  of  cars  not 
operating  at  lighted  station  platforms 
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shall  have  outside  lights  which,  when 
the  door  is  open,  provide  at  least  1  foot- 
candle  of  illumination  on  the  station 
platform  surface  for  a  distance  of  3  feet 
perpendicular  to  all  points  on  the 
bottom  step  tread  edge.  Such  lights  shall 
be  shielded  to  protect  the  eyes  of 
entering  and  exiting  passengers. 

§  38. 1 2 1    Public  Information  system. 

(a)  Each  car  shall  be  equipped  with  a 
public  address  system  permitting 
transportation  system  personnel,  or 
recorded  or  digitized  human  speech 
messages,  to  announce  stations  and 
provide  other  passenger  information. 
Alternative  systems  or  devices  which 
provide  equivalent  access  are  also 
permitted. 

(b)  [Reserved]. 

§  38.123    Restrooms. 

(a)  If  a  restroom  is  provided  for  the 
general  public,  and  an  accessible 
restroom  is  required  by  §  38.111  (a)  and 
(e)  of  this  part,  it  shall  be  designed  so  as 
to  allow  a  person  using  a  wheelchair  or 
mobility  aid  to  enter  and  use  such 
restroom  as  specified  in  paragraphs  (a) 
(1)  through  (5)  of  this  section. 

(1)  The  minimum  clear  floor  area  shall 
be  35  inches  by  60  inches.  Permanently 
installed  fixtures  may  overlap  this  area 
a  maximum  of  6  inches,  if  the  lowest 
portion  of  the  fixture  is  a  minimum  of  9 
inches  above  the  floor,  and  may  overlap 
a  maximum  of  19  inches,  if  the  lowest 
portion  of  the  fixture  is  a  minimum  of  29 
inches  above  the  floor.  Fixtures  shall  not 
interfere  with  access  to  and  use  of  the 
water  closet.  Fold-down  or  retractable 
seats  or  shelves  may  overlap  the  clear 
floor  space  at  a  lower  height  provided 
they  can  be  easily  folded  up  or  moved 
out  of  the  way. 

(2)  The  height  of  the  water  closet  shall 
be  17  inches  to  19  inches  measured  to 
the  top  of  the  toilet  seat.  Seats  shall  not 
be  sprung  to  return  to  a  lifted  position. 

(3)  A  grab  bar  at  least  24  inches  long 
shall  be  mounted  behind  the  water 
closet,  and  a  horizontal  grab  bar  at  least 
40  inches  long  shall  be  mounted  on  at 
least  one  side  wall,  with  one  end  not 
more  than  12  inches  from  the  back  wall, 
at  a  height  between  33  inches  and  36 
inches  above  the  floor. 

(4)  Faucets  and  flush  controls  shall  be 
operable  with  one  hand  and  shall  not 
require  tight  grasping,  pinching,  or 
twisting  of  the  wrist.  The  force  required 
to  activate  controls  shall  be  no  greater 
than  5  Ibf  (22.2  N).  Controls  for  flush 
valves  shall  be  mounted  no  more  than 
44  inches  above  the  floor. 

(5)  Doorways  on  the  end  of  the 
enclosure,  opposite  the  water  closet, 
shall  have  a  minimum  clear  opening 
width  of  32  inches.  Doorways  on  the 


side  wall  shall  have  a  minimum  clear 
opening  width  of  39  inches.  Door  latches 
and  hardware  shall  be  operable  with 
one  hand  and  shall  not  require  tight 
grasping,  pinching,  or  twisting  of  the 
wrist. 

(b)  Restrooms  required  to  be 
accessible  shall  be  in  close  proximity  to 
at  least  one  seating  location  for  persons 
using  mobility  aids  complying  with 
§  38.125(d)  of  this  part  and  shall  be 
connected  to  such  a  space  by  an 
unobstructed  path  having  a  minimum 
width  of  32  inches. 

§  38. 1 25    Mobility  aid  accessibility. 

(a)(1)  General.  All  intercity  rail  cars, 
other  than  level  entry  cars,  required  to 
be  accessible  by  §§  38.111  (a)  and  (e)  of 
this  subpart  shall  provide  a  level-change 
mechanism  or  boarding  device  (e.g.,  lift, 
ramp  or  bridge  plate)  complying  with 
either  paragraph  (b)  or  (c)  of  this  section 
and  sufficient  clearances  to  permit  a 
wheelchair  or  other  mobility  aid  user  to 
reach  a  seating  location  complying  with 
paragraph  (d)  of  this  section. 

(2)  Exception.  If  portable  or  platform 
lifts,  ramps  or  bridge  plates  meeting  the 
applicable  requirements  of  this  section 
are  provided  on  station  platforms  or 
other  stops  required  to  be  accessible,  or 
mini-high  platforms  complying  with 
§  38.113(d)  are  provided,  the  car  is  not 
required  to  be  equipped  with  a  car- 
borne  device. 

(b)  Car  Lift— [1)  Design  load  The 
design  load  of  the  lift  shall  be  at  least 
600  pounds.  Working  parts,  such  as 
cables,  pulleys,  and  shafts,  which  can  be 
expected  to  wear,  and  upon  which  the 
lift  depends  for  support  of  the  load,  shall 
have  a  safety  factor  of  at  least  six, 
based  on  the  ultimate  strength  of  the 
material.  Nonworking  parts,  such  as 
platform,  frame,  and  attachment 
hardware  which  would  not  be  expected 
to  wear,  shall  have  a  safety  factor  of  at 
least  three,  based  on  the  ultimate 
strength  of  the  material. 

(2)  Controls — (i)  Requirements.  The 
controls  shall  be  interlocked  with  the 
car  brakes,  propulsion  system,  or  door, 
or  shall  provide  other  appropriate 
mechanisms  or  systems,  to  ensure  that 
the  car  cannot  be  moved  when  the  lift  is 
not  stowed  and  so  the  lift  cannot  be 
deployed  unless  the  interlocks  or 
systems  are  engaged.  The  lift  shall 
deploy  to  all  platform  levels  normally 
encountered  in  the  operating 
environment.  Where  provided,  each 
control  for  deploying,  lowering,  raising, 
and  stowing  the  lift  and  lowering  the 
roll-off  barrier  shall  be  of  a  monetary 
contact  type  requiring  continuous 
manual  pressure  by  the  operator  and 
shall  not  allow  improper  lift  sequencing 
when  the  lift  platform  is  occupied.  The 


controls  shall  allow  reversal  of  the  lift 
operation  sequence,  such  as  raising  or 
lowering  a  platform  that  is  part  way 
down,  without  allowing  an  occupied 
platform  to  fold  or  retract  into  the 
stowed  position. 

(ii)  Exception.  Where  physical  or 
safety  constraints  prevent  the 
deployment  at  some  stops  of  a  lift 
having  its  long  dimension  perpendicular 
to  the  car  axis,  the  transportation  entity 
may  specify  a  lift  which  is  designed  to 
deploy  with  its  long  dimension  parallel 
to  the  car  axis  and  which  pivots  into  or 
out  of  the  car  while  occupied  (i.e., 
"rotary  lift").  The  requirements  of 
paragraph  (b)(2)(i)  of  this  section 
prohibiting  the  lift  from  being  stowed 
while  occupied  shall  not  apply  to  a  lift 
design  of  this  type  if  the  stowed  position 
is  within  the  passenger  compartment 
and  the  lift  is  intended  to  be  stowed 
while  occupied. 

(iii)  Exception.  The  brake  or 
propulsion  system  interlocks 
requirement  does  not  apply  to  platform 
mounted  or  portable  lifts  provided  that  a 
mechanical,  electrical  or  other  system 
operates  to  ensure  that  cars  do  not  move 
when  the  lift  is  in  use. 

(3)  Emergency  operation.  The  lift  shall 
incorporate  an  emergency  method  of 
deploying,  lowering  to  ground  or  station 
platform  level  with  a  lift  occupant,  and 
raising  and  stowing  the  empty  lift  if  the 
power  to  the  lift  fails.  No  emergency 
method,  manual  or  otherwise,  shall  be 
capable  of  being  operated  in  a  manner 
that  could  be  hazardous  to  the  lift 
occupant  or  to  the  operator  when 
operated  according  to  manufacturer's 
instructions,  and  shall  not  permit  the 
platform  to  be  stowed  or  folded  when 
occupied,  unless  the  lift  is  a  rotary  lift 
and  is  intended  to  be  stov/ed  while 
occupied. 

(4)  Power  or  equipment  failure. 
Platforms  stowed  in  a  vertical  position, 
and  deployed  platforms  when  occupied, 
shall  have  provisions  to  prevent  their 
deploying,  falling,  or  folding  any  faster 
than  12  inches/second  or  their  dropping 
of  an  occupant  in  the  event  of  a  single 
failure  of  any  load  carrying  component. 

(5)  Platform  barriers.  The  lift  platform 
shall  be  equipped  with  barriers  to 
prevent  any  of  the  wheels  of  a 
wheelchair  or  mobility  aid  from  rolling 
off  the  lift  during  its  operation.  A 
movable  barrier  or  inherent  design 
feature  shall  prevent  a  wheelchair  or 
mobility  aid  from  rolling  off  the  edge 
closest  to  the  car  until  the  lift  is  in  its 
fully  raised  position.  Each  side  of  the  lift 
platform  which,  in  its  raised  position, 
extends  beyond  the  car  shall  have  a 
barrier  a  minimum  iVz  inches  high.  Such 
barriers  shall  not  interfere  with 
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_maneuvering  into  or  out  of  the  car.  The 
loading-edge  barrier  (outer  barrier] 
which  functions  as  a  loading  ramp  when 
the  lift  is  at  ground  or  station  platform 
level,  shall  be  sufficient  when  raised  or 
closed,  or  a  supplementary  system  shall 
be  provided,  to  prevent  a  power 
wheelchair  or  mobility  aid  from  riding 
over  or  defeating  it.  The  outer  barrier  of 
the  lift  shall  automatically  rise  or  close, 
or  a  supplementary  system  shall 
automatically  engage,  and  remain 
raised,  closed,  or  engaged  at  all  times 
that  the  lift  platform  is  more  than  3 
inches  above  the  station  platform  and 
the  lift  is  occupied.  Alternatively,  a 
barrier  or  system  may  be  raised, 
lowered,  opened,  closed,  engaged  or 
disengaged  by  the  lift  operator  provided 
an  interlock  or  inherent  design  feature 
prevents  the  lift  from  rising  unless  the 
barrier  is  raised  or  closed  or  the 
supplementary  system  is  engaged. 

(6)  Platform  surface.  The  lift  platform 
surface  shall  be  free  of  any  protrusions 
over  'A  inch  high  and  shall  be  slip 
resistant.  The  lift  platform  shall  have  a 
minimum  clear  width  of  28  Vz  inches  at 
the  platform,  a  minimum  clear  width  of 
30  inches  measured  from  2  inches  above 
the  lift  platform  surface  to  30  inches 
above  the  surface,  and  a  minimum  clear 
length  of  48  inches  measured  from  2 
inches  above  the  surface  of  the  platform 
to  30  inches  above  the  surface.  (See  Fig. 

1-) 

(7)  Platform  gaps.  Any  openings 
between  the  lift  platform  surface  and  the 
raised  barriers  shall  not  exceed  Vs  inch 
wide.  When  the  lift  is  at  car  floor  height 
with  the  inner  barrier  (if  applicable) 
down  or  retracted,  gaps  between  the 
forward  lift  platform  edge  and  car  floor 
shall  not  exceed  Vi  inch  horizontally 
and  %  inch  vertically. 

(8)  Platform  entrance  ramp.  The 
entrance  ramp,  or  loading-edge  barrier 
used  as  a  ramp,  shall  not  exceed  a  slope 
of  1:8,  when  measured  on  level  ground, 
for  a  maximum  rise  of  3  inches,  and  the 
transition  from  station  platform  to  ramp 
may  be  vertical  without  edge  treatment 
up  to  V4  inch.  Thresholds  between  Vi 
inch  and  V2  inch  high  shall  be  beveled 
with  a  slope  no  greater  than  1:2. 

(9)  Platform  deflection.  The  lift 
platform  (not  including  the  entrance 
ramp)  shall  not  deflect  more  than  3 
degrees  (exclusive  of  car  roll)  in  any 
direction  between  its  unloaded  position 
and  its  position  when  loaded  with  600 
pounds  applied  through  a  26  inch  by  26 
inch  test  pallet  at  the  centroid  of  the  lift 
platform. 

(10)  Platform  movement.  No  part  of 
the  platform  shall  move  at  a  rate 
exceeding  6  inches/second  during 
lowering  and  lifting  an  occupant,  and 
shall  not  exceed  12  inches/second 


during  deploying  or  stowing.  This 
requirement  does  not  apply  to  the 
deployment  or  stowage  cycles  of  lifts 
that  are  manually  deployed  or  stowed. 
The  maximum  platform  horizontal  and 
vertical  acceleration  when  occupied 
shall  be  0.3g. 

(11)  Boarding  direction.  The  lift  shall 
permit  both  inboard  and  outboard  facing 
of  wheelchairs  and  mobility  aids. 

(12)  Use  by  standees.  Lifts  shall 
accommodate  persons  using  walkers, 
crutches,  canes  or  braces  or  who 
otherwise  have  difficulty  using  steps. 
The  lift  may  be  marked  to  indicate  a 
preferred  standing  position. 

(13)  Handrails.  Platforms  on  lifts  shall 
be  equipped  with  handrails,  on  two 
sides,  which  move  in  tandem  with  the 
lift,  and  which  shall  be  graspable  and 
provide  support  to  standees  throughout 
the  entire  lift  operation.  Handrails  shall 
have  a  usable  component  at  least  8 
inches  long  with  the  lowest  portion  a 
minimum  30  inches  above  the  platform 
and  the  highest  portion  a  maximum  38 
inches  above  the  platform.  The 
handrails  shall  be  capable  of 
withstanding  a  force  of  100  pounds 
concentrated  at  any  point  on  the 
handrail  without  permanent  deformation 
of  the  rail  or  its  supporting  structure. 
The  handrail  shall  have  a  cross- 
sectional  diameter  between  I'A  inches 
and  1  '/z  inches  or  shall  provide  an 
equivalent  grasping  surface,  and  have 
eased  edges  with  corner  radii  of  not  less 
than  Vs  inch.  Handrails  shall  be  placed 
to  provide  a  minimum  1  Vi  inches 
knuckle  clearance  from  the  nearest 
adjacent  surface.  Handrails  shall  not 
interfere  with  wheelchair  or  mobility  aid 
maneuverability  when  entering  or 
leaving  the  car. 

(c)  Car  ramp  or  bridge  plate — (1) 
Design  load.  Ramps  or  bridge  plates  30 
inches  or  longer  shall  support  a  load  of 
600  pounds,  placed  at  the  centroid  of  the 
ramp  or  bridge  plate  distributed  over  an 
area  of  26  inches  by  26  inches,  with  a 
safety  fattor  of  at  least  3  based  on  the 
ultimate  strength  of  the  material.  Ramps 
or  bridge  plates  shorter  than  30  inches 
shall  support  a  load  of  300  pounds. 

(2)  Ramp  surface.  The  ramp  or  bridge 
plate  surface  shall  be  continuous  and 
slip  resistant,  shall  not  have  protrusions 
from  the  surface  greater  than  'A  inch 
high,  shall  have  a  clear  width  of  30 
inches  and  shall  accommodate  both 
four-wheel  and  three-wheel  mobility 
aids. 

(3)  Ramp  threshold.  The  transition 
from  station  platform  to  the  ramp  or 
bridge  plate  and  the  transition  from  car 
floor  to  the  ramp  or  bridge  plate  may  be 
vertical  without  edge  treatment  up  to  Vi 
inch.  Changes  in  level  between  'A  inch 


and  V2  inch  shall  be  beveled  with  a 
slope  no  greater  than  1:2. 

(4)  Ramp  barriers.  Each  side  of  the 
ramp  or  bridge  plate  shall  have  barriers 
at  least  2  inches  high  to  prevent  mobility 
aid  wheels  from  slipping  off. 

(5)  Slope.  Ramps  or  bridge  plates  shall 
have  the  least  slope  practicable.  If  the 
height  of  the  vehicle  floor,  under  50% 
passenger  load,  from  which  the  ramp  is 
deployed  is  3  inches  or  less  above  the 
station  platform  a  maximum  slope  of  1:4 
is  permitted;  if  the  height  of  the  vehicle 
floor,  under  50%  passenger  load,  from 
which  the  ramp  is  deployed  is  6  inches 
or  less,  but  more  than  3  inches,  above 
the  station  platform  a  maximum  slope  of 
1:6  is  permitted;  if  the  height  of  the 
vehicle  floor,  under  50%  passenger  load, 
from  which  the  ramp  is  deployed  is  9 
inches  or  less,  but  more  than  6  inches, 
above  the  station  platform  a  maximum 
slope  of  1:8  is  permitted;  if  the  height  of 
the  vehicle  floor,  under  50%  passenger 
load,  from  which  the  ramp  is  deployed  is 
greater  than  9  inches  above  the  station 
platform  a  slope  of  1:12  shall  be 
achieved.  Folding  or  telescoping  ramps 
are  permitted  provided  they  meet  all 
structural  requirements  of  this  section. 

(6)  Attachment — (i)  Requirement. 
When  in  use  for  boarding  or  alighting, 
the  ramp  or  bridge  plate  shall  be 
attached  to  the  vehicle,  or  otherwise 
prevented  from  moving  such  that  it  is 
not  subject  to  displacement  when 
loading  or  unloading  a  heavy  power 
mobility  aid  and  that  any  gaps  between 
vehicle  and  ramp  or  bridge  plate,  and 
station  platform  and  ramp  or  bridge 
plate,  shall  not  exceed  %  inch. 

(ii)  Exception.  Ramps  or  bridge  plates 
which  are  attached  to,  an  deployed 
from,  station  platforms  are  permitted  in 
lieu  of  car  devices  provided  they  meet 
the  displacement  requirements  of 
paragraph  (c)(6)(i)  of  this  section. 

(7)  Stowage.  A  compartment, 
securement  system,  or  other  appropriate 
method  shall  be  provided  to  ensure  that 
stowed  ramps  or  bridge  plates,  including 
portable  ramps  or  bridge  plates  stowed 
in  the  passenger  area,  do  not  impinge  on 
a  passenger's  wheelchair  or  mobility  aid 
or  pose  any  hazard  to  passengers  in  the 
event  of  a  sudden  stop. 

(8)  Handrails.  If  provided,  handrails 
shall  allow  persons  with  disabilities  to 
grasp  them  from  outside  the  car  while 
starting  to  board,  and  to  continue  to  use 
them  throughout  the  bearding  process, 
and  shall  have  the  top  between  30 
inches  and  38  inches  above  the  ramp 
surface.  The  handrails  shall  be  capable 
of  withstanding  a  force  of  100  pounds 
concentrated  at  any  point  on  the 
handrail  without  permanent  deformation 
of  the  rail  or  its  supporting  structure. 
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The  handrail  shall  have  a  cross- 
sectional  diameter  between  IV*  inches 
and  IV2  inches  or  shall  provide  an 
equivalent  grasping  surface,  and  have 
eased  edges  with  corner  radii  of  not  less 
than  Vs  inch.  Handrails  shall  not 
interfere  with  wheelchair  or  mobility  aid 
maneuverability  when  entering  or 
leaving  the  car. 

(d)  Seating — (1)  Requirements.  All 
intercity  rail  cars  required  to  be 
accessible  by  §§  38.111  (a)  and  (e)  of 
this  subpart  shall  provide  at  least  one, 
but  not  more  than  two,  mobility  aid 
seating  location(s)  complying  with 
paragraph  (d)(2)  of  this  section;  and  at 
least  one,  but  not  more  than  two,  seating 
location(s)  complying  with  paragraph 
(d)(3)  of  this  section  which  adjoin  or 
overlap  an  accessible  route  with  a 
minimum  clear  width  of  32  inches. 

(2)  Wheelchair  or  mobility  aid  spaces. 
Spaces  for  persons  who  wish  to  remain 
in  their  wheelchairs  or  mobility  aids 
shall  have  a  minimum  clear  floor  area  48 
inches  by  30  inches.  Such  space  may 
have  fold-down  or  removable  seats  for 
use  when  not  occupied  by  a  wheelchair 
or  mobility  aid  user.  (See  Fig.  2.) 

(3)  Other  spaces.  Spaces  for 
individuals  who  wish  to  transfer  shall 
include  a  regular  coach  seat  or  dining 
car  booth  or  table  seat  and  space  to  fold 
and  store  the  passenger's  wheelchair. 

§  38.127    Sleeping  compartments. 

(a)  Sleeping  compartments  required  to 
be  accessible  shall  be  designed  so  as  to 
allow  a  person  using  a  wheelchair  or 
mobility  aid  to  enter,  maneuver  within 
and  approach  and  use  each  element 
within  such  compartment.  (See  Fig.  5.) 

(b)  Each  accessible  compartment  shall 
contain  a  restroom  complying  with 

§  38.123(a)  which  can  be  entered 
directly  from  such  compartment. 

(c)  Controls  and  operating 
mechanisms  (e.g.,  heating  and  air 
conditioning  controls,  lighting  controls, 
call  buttons,  electrical  outlets,  etc.)  shall 
be  mounted  no  more  than  48  inches,  and 
no  less  than  15  inches,  above  the  floor 
and  shall  have  a  clear  floor  area  directly 
in  front  a  minimum  of  30  inches  by  48 
inches.  Controls  and  operating 
mechanisms  shall  be  operable  with  one 
hand  and  shall  not  require  tight 
grasping,  pinching,  or  twisting  of  the 
wrist. 

Subpart  G— Over-the-Road  Buses  and 
Systems 

§38.151    General. 

(a)  New,  used  and  remanufactured 
over-the-road  buses,  to  be  considered 
accessible  by  regulations  in  part  37  of 
this  title,  shall  comply  with  this  subpart. 


(b)  Over-the-road  buses  covered  by 
§  37.7  (c)  of  this  title  shall  comply  with 
§  38.23  and  this  subpart. 

§  38.153    Doors,  steps  and  thresholds. 

(a)  Floor  surfaces  on  aisles,  step 
treads  and  areas  where  wheelchair  and 
mobility  aid  users  are  to  be 
accommodated  shall  be  slip-resistant. 

(b)  All  step  edges  shall  have  a  band  of 
color(s)  running  the  full  width  of  the  step 
which  contrasts  from  the  step  tread  and 
riser,  either  dark-on-light  or  light-on- 
dark. 

(c)  To  the  maximum  extent 
practicable,  doors  shall  have  a  minimum 
clear  width  when  open  of  30  inches,  but 
in  no  case  less  than  27  inches. 

§  38.155    Interior  circulation,  handrails  and 
stanchions. 

(a)  Handrails  and  stanchions  shall  be 
provided  in  the  entrance  to  the  vehicle 
in  a  configuration  which  allows 
passengers  to  grasp  such  assists  from 
outside  the  vehicle  while  starting  to 
board,  and  to  continue  using  such 
handrails  or  stanchions  throughout  the 
boarding  process.  Handrails  shall  have 
a  cross-sectional  diameter  between  iVi 
inches  and  I'/z  inches  or  shall  provide 
an  equivalent  grasping  surface,  and 
have  eased  edges  with  vcomer  radii  of 
not  less  than  Vs  inch.  Handrails  shall  be 
placed  to  provide  a  minimum  IV2  inches 
knuckle  clearance  from  the  nearest 
adjacent  surface.  Where  on-board  fare 
collection  devices  are  used,  a  horizontal 
passenger  assist  shall  be  located 
between  boarding  passengers  and  the 
fare  collection  device  and  shall  prevent 
passengers  from  sustaining  injuries  on 
the  fare  collection  device  or  windshield 
in  the  event  of  a  sudden  deceleration. 
Without  restricting  the  vestibule  space, 
the  assist  shall  provide  support  for  a 
boarding  passenger  from  the  door 
through  the  boarding  procedure. 
Passengers  shall  be  able  to  lean  against 
the  assist  for  security  while  paying 
fares. 

(b)  Where  provided  within  passenger 
compartments,  handrails  or  stanchions 
shall  be  sufficient  to  permit  safe  on- 
board circulation,  seating  and  standing 
assistance,  and  alighting  by  persons 
with  disabilities. 

§38.157    Lighting. 

(a)  Any  stepwell  6r  doorway 
immediately  adjacent  to  the  driver  shall 
have,  when  the  door  is  open,  at  least  2 
foot-candles  of  illumination  measured 
on  the  step  tread. 

(b)  The  vehicle  doorway  shall  have 
outside  light(s)  which,  when  the  door  is 
open,  provide  at  least  1  foot-candle  of 
illumination  on  the  street  surface  for  a 
distance  of  3  feet  perpendicular  to  all 


points  on  the  bottom  step  tread  outer 
edge.  Such  light(s)  shall  be  located 
below  window  level  and  shielded  to 
protect  the  eyes  of  entering  and  exiting 
passengers. 

§  38. 1 59    Mobility  aid  accessibility. 
[Reserved] 

Subpart  H— Other  Vehicles  and 
Systems 

§  38.171    General. 

(a)  New,  used  and  remanufactured 
vehicles  and  conveyances  for  systems 
not  covered  by  other  subparts  of  this 
part,  to  be  considered  accessible  by 
regulations  in  part  37  of  this  title  shall 
comply  with  this  subpart. 

(b)  If  portions  of  the  vehicle  or 
conveyance  are  modified  in  a  way  that 
affects  or  could  affect  accessibility,  each 
such  portion  shall  comply,  to  the  extent 
practicable,  with  the  applicable 
provisions  of  this  subpart.  This 
provision  does  not  require  that 
inaccessible  vehicles  be  retrofitted  with 
lifts,  ramps  or  other  boarding  devices. 

(c)  Requirements  for  vehicles  and 
systems  not  covered  by  this  part  shall 
be  determined  on  a  case-by-case  basis 
by  the  Department  of  Transportation  in 
consultation  with  the  U.S.  Architectural 
and  Transportation  Barriers  Compliance 
Board  (Access  Board). 

§  38. 1 73    Automated  guldeway  transit 
vehicles  and  systems. 

(a)  Automated  Guideway  Transit 
(ACT)  vehicles  and  systems,  sometimes 
called  "people  movers",  operated  in 
airports  and  other  areas  where  ACT 
vehicles  travel  at  slow  speed,  shall 
comply  with  the  provisions  of  §  38.53  (a) 
through  (c),  and  §  §  38.55  through  38.61  of 
this  part  for  rapid  rail  vehicles  and 
systems. 

(b)  Where  the  vehicle  covered  by 
paragraph  (a)  will  operate  in  an 
accessible  station,  the  design  of  vehicles 
shall  be  coordinated  with  the  boarding 
platform  design  such  that  the  horizontal 
gap  between  a  vehicle  door  at  rest  and 
the  platform  shall  be  no  greater  than  1 
inch  and  the  height  of  the  vehicle  floor 
shall  be  within  plus  or  minus  V2  inch  of 
the  platform  height  under  all  normal 
passenger  load  conditions.  Vertical 
alignment  may  be  accomplished  by 
vehicle  air  suspension  or  other  suitable 
means  of  meeting  the  requirement. 

(c)  In  stations  where  open  platforms 
are  not  protected  by  platform  screens,  a 
suitable  device  or  system  shall  be 
provided  to  prevent,  deter  or  warn 
individuals  from  stepping  off  the 
platform  between  cars.  Acceptable 
devices  include,  but  are  not  limited  to. 
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pantograph  gates,  chains,  motion 
detectors  or  other  appropriate  devices. 

(d)  Light  rail  and  rapid  rail  AGT 
vehicles  and  systems  shall  comply  with 
subparts  D  and  C  of  this  part, 
respectively. 

§  38.175    High-speed  rail  cars,  monorails 
and  systems. 

(a)  All  cars  for  high-speed  rail 
systems,  including  but  not  limited  to 
those  using  "maglev"  or  high  speed 
steel-wheel-on-steel  rail  technology,  and 
monorail  systems  operating  primarily  on 
dedicated  rail  (i.e.,  not  used  by  freight 
trains)  or  guideway,  in  which  stations 
are  constructed  in  accordance  with  Part 
37,  Subpart  C  of  this  title,  shall  be 
designed  for  high-platform,  level 
boarding  and  shall  comply  with 
§  38.111(a)  of  this  part  for  each  type  of 
car  which  is  similar  to  intercity  rail, 
§§  38.111(d),  38.113  (a)  through  (c)  and 
(e),  38.115  (a)  and  (b),  38.117  (a)  and  (b), 
38.121  through  38.123.  38.125(d),  and 
38.127  (if  applicable)  of  this  part.  The 
design  of  cars  shall  be  coordinated  with 
the  boarding  platform  design  such  that 


the  horizontal  gap  between  a  car  door  at 
rest  and  the  platform  shall  be  no  greater 
than  3  inches  and  the  height  of  the  car 
floor  shall  be  within  plus  or  minus  % 
inch  of  the  platform  height  under  all 
normal  passenger  load  conditions. 
Vertical  alignment  may  be  accomplished 
by  car  air  suspension  or  other  suitable 
means  of  meeting  the  requirement.  All 
doorways  shall  have,  when  the  door  is 
open,  at  least  2  footcandles  of 
illumination  measured  on  the  door 
threshold. 

(b)  All  other  high-speed  rail  cars  shall 
comply  with  the  similar  provisions  of 
subpart  F  of  this  part. 

§  38.177    Ferries,  excursion  boats  and 
other  vessels.  [Reserved] 

§  38.179    Trams,  and  similar  vehicles,  and 
systems 

(a)  New  and  used  trams  consisting  of 
a  tractor  unit,  with  or  without  passenger 
accommodations,  and  one  or  more 
passenger  trailer  units,  including  but  not 
limited  to  vehicles  providing  shuttle 
service  to  remote  parking  areas. 


between  hotels  and  other  public 
accommodations,  and  between  and 
within  amusement  parks  and  other 
recreation  areas,  shall  comply  with  this 
section.  For  purposes  of  determining 
applicability  of  49  CFR  37.101,  37.103,  or 
37.105  the  capacity  of  such  a  vehicle  or 
"train"  shall  consist  of  the  total 
combined  seating  capacity  of  all  units, 
plus  the  driver,  prior  to  any  modification 
for  accessibility. 

(b)  Each  tractor  unit  which 
accommodates  passengers  and  each 
trailer  unit  shall  comply  with  §  38.25  and 
§  38.29  of  this  part.  In  addition,  each 
such  unit  shall  comply  with  §  38.23  (b) 
or  (c)  and  shall  provide  at  least  one 
space  for  wheelchair  or  mobility  aid 
users  complying  with  §  38.23(d)  of  this 
part  unless  the  complete  operating  unit 
consisting  of  tractor  and  one  or  more 
trailers  can  already  accommodate  at 
least  two  wheelchair  or  mobility  aid 
users. 

Figures  in  Part  38 
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Fig.  1 
Wheelchair  or  Mobility  Aid  Envelope 


Fig.  2 
Toe  Clearance  Cinder  a  Seat 
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Fig.  3 
Commuter  Rail  Car  (without  restrooms) 
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Fig.  4 
Intercity  Rail  Car  (witii  accessible  restroom) 
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Fig.  5 
Intercity  Rail  Car  (with  accessible  sleeping  compartment) 
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Fig.  6 
International  Symbol  of  Accessibility 
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Appendix  to  Part  38:  Guidance  Material        HI-  Handrails  and  Stanchions 

This  appendix  contains  materials  of  an 
advisory  nature  and  provides  additional 
information  that  should  help  the  reader  to 
understand  the  minimum  requirements  of  the 
standards  or  to  design  vehicles  for  greater 
accessibility.  Each  entry  is  applicable  to  all 
subparts  of  this  part  except  where  noted. 
Nothing  in  this  appendix  shall  in  any  way 
obviate  any  obligation  to  comply  with  the 
requirements  of  the  standards  themselves. 

/.  Slip  Resistant  Surface — Aisles,  Steps,  Floor 
Areas  Where  People  Walk,  Floor  Areas  in 
Securement  Locations,  Lift  Platforms,  Ramps 

Slip  resistance  is  based  on  the  frictional 
force  necessary  to  keep  a  shoe  heel  or  crutch 
tip  from  slipping  on  a  walking  surface  under 
conditions  likely  to  be  found  on  the  surface. 
While  the  dynamic  coefficient  of  friction 
during  walking  varies  in  a  complex  and  non- 
uniform way,  the  static  coefficient  of  friction, 
which  can  be  measured  in  several  ways, 
provides  a  close  approximation  of  the  slip 
resistance  of  a  surface.  Contrary  to  popular 
belief,  some  slippage  is  necessary  to  walking, 
especially  for  persons  with  restricted  gaits;  a 
truly  "non-slip"  surface  could  not  be 
negotiated. 

The  Occupational  Safety  and  Health 
Administration  recommends  that  walking 
surfaces  have  a  static  coefficient  of  friction  of 
0.5.  A  research  project  sponsored  by  the 
Architectural  and  Transportation  Barriers 
Compliance  Board  (Access  Board)  conducted 
tests  with  persons  with  disabilities  and 
concluded  that  a  higher  coefficient  of  friction 
was  needed  by  such  persons.  A  static 
coefficient  of  friction  of  0.6  is  recommended 
for  steps,  floors,  and  lift  platforms  and  0.8  for 
ramps. 

It  is  recognized  that  the  coefficient  of 
friction  varies  considerably  due  to  the 
presence  of  contaminants,  water,  floor 
finishes,  and  other  factors  not  under  the 
control  of  transit  providers  and  may  be 
difficult  to  measure.  Nevertheless,  many 
common  materials  suitable  for  flooring  are 
now  labeled  with  information  on  the  static 
coefficient  of  friction.  While  it  may  not  be 
possible  to  compare  one  product  directly  with 
another,  or  to  guarantee  a  constant  measure, 
transit  operators  or  vehicle  designers  and 
manufacturers  are  encouraged  to  specify 
materials  with  appropriate  values.  As  more 
products  include  information  on  slip 
resistance,  improved  uniformity  in 
measurement  and  specification  is  likely.  The 
Access  Board's  advisory  guidelines  on  Slip 
Resistant  Surfaces  provides  additional 
information  on  this  subject. 

//.  Color  Contrast — Step  Edges,  Lift  Platform 
Edges 

The  material  used  to  provide  contrast 
should  contrast  by  at  least  70%.  Contrast  in 
percent  is  determined  by: 
Contrast  =  (B-B)/B]xlOO 

Where  B  =  light  reflectance  value  (U^V)  of  the 
lighter  area 

and  B  =  light  reflectance  value  [LRV]  of  the 

darker  area. 
Note  that  in  any  application  both  white  and 
black  are  never  absolute;  thus,  B  never  equals 
100  and  B  is  always  greater  than  0. 


In  addition  to  the  requirements  for 
handrails  and  stanchions  for  rapid,  light,  and 
commuter  rail  vehicles,  consideration  should 
be  given  to  the  proximity  of  handrails  or 
stanchions  to  the  area  in  which  wheelchair  or 
mobility  aid  users  may  position  themselves. 
When  identifying  the  clear  floor  space  where 
a  wheelchair  or  mobility  aid  user  can  be 
accommodated,  it  is  suggested  that  at  least 
one  such  area  be  adjacent  or  in  close 
proximity  to  a  handrail  or  stanchion.  Of 
course,  such  a  handrail  or  stanchion  cannot 
encroach  upon  the  required  32  inch  width 
required  for  the  doorway  or  the  route  leading 
to  the  clear  floor  space  which  must  be  at 
least  30  by  48  inches  in  size. 

IV.  Priority  Seating  Signs  and  Other  Signage 

A.  Finish  and  Contrast.  The  characters  and 
background  of  signs  should  be  eggshell, 
matte,  or  other  non-glare  finish.  An  eggshell 
finish  (11  to  19  degree  gloss  on  60  degree 
glossimeter)  is  recommended.  Characters  and 
symbols  shall  contrast  with  their 
background — either  light  characters  on  a 
dark  background  or  dark  characters  on  a  light 
background.  Research  indicates  that  signs  are 
more  legible  for  persons  with  low  vision 
when  characters  contrast  with  their 
background  by  at  least  70  percent.  Contrast 
in  percent  shall  be  determined  by: 
Contrast  =  [B  -  B)/B)  x  100 
Where  B  =  light  reflectance  value  (LRV)  of  the 

lighter  area 
and  B  =  light  reflectance  value  (LRV)  of  the 

darker  area. 
Note  that  in  any  application  both  white  and 
black  are  never  absolute;  thus,  B  never  equals 
100  and  B  is  always  greater  than  0. 

The  greatest  readability  is  usually  achieved 
through  the  use  of  light-colored  characters  or 
symbols  on  a  dark  background. 

B.  Destination  and  Route  Signs.  (The 
following  specifications,  which  are  required 
for  buses  (§  38.39),  are  recommended  for 
other  types  of  vehicles,  particularly  light  rail 
vehicles,  were  appropriate.) 

1.  Where  destination  or  route  information 
is  displayed  on  the  exterior  of  a  vehicle,  each 
vehicle  shall  have  illuminated  signs  on  the 
front  and  boarding  side  of  the  vehicle. 

2.  Characters  on  signs  required  by 
paragraph  IV.B.l  of  this  appendix  shall  have 
a  width-to-height  ratio  between  3:5  and  1:1 
and  a  stroke  width-to-height  ratio  between 
1:5  and  1:10,  with  a  minimum  character  height 
(using  an  upper  case  "X")  of  1  inch  for  signs 
on  the  boarding  side  and  a  minimum 
character  height  of  2  inches  for  front 
"headsigns,"  with  "wide"  spacing  (generally, 
the  space  between  letters  shall  be  Vie  the 
height  of  upper  case  letters),  and  shall 
contrast  with  the  background,  either  dark-on- 
light  or  light-on-dark,  or  as  recommended 
above. 

C.  Designation  of  Accessible  Vehicles.  The 
International  Symbol  of  Accessibility  should 
be  displayed  as  shown  in  Figure  6. 

V.  Public  Information  Systems 

This  section  has  been  reserved  and  there 
currently  is  no  requirement  that  vehicles  be 
equipped  with  an  information  system  which 
is  capable  of  providing  the  same  or 


equivalent  information  to  persons  with 
hearing  loss.  While  the  Department  assesses 
available  and  soon-to-be  available 
technology  during  a  study  to  be  conducted 
during  Fiscal  Year  1992,  entities  are 
encouraged  to  employ  whatever  services, 
signage  or  alternative  systems  or  devices  that 
provide  equivalent  access  and  are  available. 
Tvyo  possible  types  of  devices  are  visual 
display  systems  and  listening  systems. 
However,  it  should  be  noted  that  while  visual 
display  systems  accommodate  persons  who 
are  deaf  or  are  hearing  impaired,  assistive 
listening  systems  aid  only  those  with  a 
partial  loss  of  hearing. 

A.  Visual  Display  Systems. 
Announcements  may  be  provided  in  a  visual 
format  by  the  use  of  electronic  message 
boards  or  video  monitors. 

Electronic  message  boards  using  a  light 
emitting  diode  (LED)  or  "flip-dot"  display  are 
currently  provided  in  some  transit  stations 
and  terminals  and  may  be  usable  in  vehicles. 
These  devices  may  be  used  to  provide  real 
time  or  pre-programmed  messages;  however, 
real  time  message  displays  require  the 
availability  of  an  employee  for  keyboard 
entry  of  the  information  to  be  announced. 

Video  monitor  systems,  such  as  visual 
paging  systems  provided  in  some  airports 
(e.g.,  Baltimore-Washington  International 
Airport),  are  another  alternative.  The 
Architectural  and  Transportation  Barriers 
Compliance  Board  (Access  Board)  can 
provide  technical  assistance  and  information 
on  these  systems  ("Airport  TDD  Access;  Two 
Case  Studies,"  (1990)). 

B.  Assistive  Listening  Systems.  Assistive 
listening  systems  (ALS)  are  intended  to 
augment  standard  public  address  and  audio 
systems  by  providing  signals  which  can  be 
received  directly  by  persons  with  special 
receivers  or  their  own  hearing  aids  and  which 
eliminate  or  filter  background  noise. 
Magnetic  induction  loops,  infra-red  and  radio 
frequency  systems  are  types  of  listening 
systems  which  are  appropriate  for  various 
applications. 

An  assistive  listening  system  appropriate 
for  transit  vehicles,  where  a  group  of  persons 
or  where  the  specific  individuals  are  not 
known  in  advance,  may  be  different  from  the 
system  appropriate  for  a  particular  individual 
provided  as  an  au.-  iliary  aid  or  as  part  of  a 
reasonable  accommodation.  The  appropriate 
device  for  an  individual  is  the  type  that 
individual  can  use,  whereas  the  appropriate 
system  for  a  station  or  vehicle  will 
necessarily  be  geared  toward  the  "average" 
or  aggregate  needs  of  various  individuals. 
Earphone  jacks  with  variable  volume 
controls  can  benefit  only  people  who  have 
slight  hearing  loss  and  do  not  help  people 
who  use  hearing  aids.  At  the  present  time, 
magnetic  induction  loops  are  the  most 
feasible  type  of  listening  system  for  people 
who  use  hearing  aids  equipped  with  "T- 
coils",  but  people  without  hearmg  aids  or 
those  with  hearing  aids  not  equipped  with 
inductive  pick-ups  cannot  use  them  without 
special  receivers.  Radio  frequency  systems 
can  be  extremely  effective  and  inexpensive. 
People  without  hearing  aids  can  use  them, 
but  people  with  hearing  aids  need  a  special 
receiver  to  use  them  as  they  are  presently 
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designed.  If  hearing  aids  had  a  jack  to  allow 
a  by-pass  of  microphones,  then  radio 
frequency  systems  would  be  suitable  for 
people  with  and  without  hearing  aids.  Some 
listening  systems  may  be  subject  to 
interference  from  other  equipment  and 
feedback  from  hearing  aids  of  people  who  are 
using  the  systems.  Such  interference  can  be 
controlled  by  careful  engineering  design  that 
anticipates  feedback  sources  in  the 
surrounding  area. 

The  Architectural  and  Transportation 
Barriers  Compliance  Board  (Access  Board) 
has  published  a  pamphlet  on  Assistive 
Listening  Systems  which  lists  demonstration 
centers  across  the  country  where  technical 
assistance  can  be  obtained  in  selecting  and 
installing  appropriate  systems.  The  State  of 
New  York  has  also  adopted  a  detailed 
technical  specification  which  may  be  useful. 
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